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QUESTIONS PRESENTED 

I. Whether the District Court violated Article 
III, Fifth Amendment and Fourteenth 
Amendment of the Constitution when it 
“rubber stamped”, the Magistrate’s Report 
and Recommendation, that relied on an 
“unsigned” expert report, to award $549,199 
in sanction fees against Petitioners and 
Petitioners’ Counsel without due process 
(notice and hearing). 

II. Whether the District Court violated 
Petitioners’ and Counsel’s Constitutional 
Rights, and Rule 26(g)(2) when it did not 
enforce Rule 26(g)(2) and summarily 
dismissed fourteen Rule 60(d) Motions 
without a hearing related to the unsigned 
report.  

III. Whether the trial court violated Petitioner’s 
and Counsel’s Constitutional Rights by 
adopting the Magistrate’s Report without a de 
novo review. 

IV. Whether the District Court violated the 
Petitioners’ Counsel’s due process and 
Constitutional Rights in sanctioning 
Petitioners or Petitioners’ Counsel when 
notice and hearing were not afforded to 
Petitioners, nor Petitioners’ Counsel.  
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LIST OF PARTIES 

 Petitioners, Fharmacy Records a/k/a, 
Fharmacy Records Production, Farm I Publishing 
Company, and Shelton Rivers, were the appellants 
in the court below. Respondents, Salaam Nassar, 
Curtis Jackson, Darrin Dean, Def Jam Recording, 
Ruff Ryders, Janice Combs Publishing, Universal 
Music Publishing, Universal Music & Video 
Distribution Corporation, EMI April, Inc., Soo Soos 
Sweet Swisher Music, John Doe, et al., was the 
appellees in the court below.  

 

CORPORATE DISCLOSURE STATEMENT 

 Petitioners are individuals and privately 
owned entities. There is no parent or publicly-held 
company owning 10% or more of Petitioner’s 
interest. 
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PETITION FOR WRIT OF CERTIORARI 
 

   Petitioners, Fharmacy, Shelton Rivers and their 
Counsel, respectfully Petition this Honorable Court 
for a writ of certiorari to review the judgment of the 
United States Sixth Circuit Court of Appeals. 
 

OPINIONS BELOW 
 
   The opinion for the Sixth Circuit Court of Appeals 
is reported at 379 Fed. Appx. at 527, first appeal and 
the second appeal is at 2012 U.S. App. Lexis 3801 
(6th Cir.) at 1a-24a and is reproduced in the 
Appendix hereto (“App.”) at 1a. 
 

JURISDICTION 
 

   The judgment of the Court of Appeals was issued 
on February 23, 2012. Petitioners timely petitioned 
for rehearing and rehearing en banc dated March 8, 
2012 and was denied on March 27, 2012. [App. pg. 
41a] This Court’s jurisdiction is pursuant to 28 
U.S.C. § 1253 and 28 U.S.C. § 1254 (1). 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 
A 
 

   Article III, Section I states: “The judicial power of 
the United States, shall be vested in one Supreme 
Court, and in such inferior courts as the Congress 
may from time to time ordain and establish. The 
judges, both of the supreme and inferior courts, shall 
hold their offices during good behaviour, and shall, 
at stated times, receive for their services, a 
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compensation, which shall not be diminished during 
their continuance in office.” 
 
   Article III, Section II states: “The judicial power 
shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, 
under their authority;--to all cases affecting 
ambassadors, other public ministers and consuls;--to 
all cases of admiralty and maritime jurisdiction;--to 
controversies to which the United States shall be a 
party;--to controversies between two or more states;--
between a state and citizens of another state;--
between citizens of different states;--between 
citizens of the same state claiming lands under 
grants of different states, and between a state, or the 
citizens thereof, and foreign states, citizens or 
subjects.” 

B 
 

   The Fifth Amendment of the United States 
Constitution states, “no person shall be. . . deprived 
of life, liberty, or property, without due process of 
law.” 

C 
 

   The Fourteenth Amendment of the United States 
Constitution states, “No state shall make or enforce 
any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any state deprive any person of life, liberty, or 
property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the laws.” 
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STATEMENT BACKGROUND 
 
   Petitioners’ case is a simple copyright case. Rivers 
created the music entitled ESS beats and it was 
sampled, used, and stolen by Respondent, Salaam 
Nassar, who sold ESS beats to artist DMX. 
Petitioner Rivers has a valid copyright and valid 
2001 creation date. However, the Sixth Circuit Court 
of Appeals inadvertently overlooked 17 U.S.C. §410 
supported by irrefutable evidence.1 Respondent 
                                                            
1(a.)For disclosure purposes Petitioners’ Counsel was 
represented by the Court’s former law firm in 1986, prior 
to the Court’s appointment to the bench in 2000; and the 
Court’s law firm while the Judge was a member of the 
firm, had been involved with a property transaction issue  
with the Petitioners’ Counsel from 1987 through 2004.  
   Rivers properly filed his copyright claim in 2005 before the 
Court with this copyright and the creation date of 2001 of 
which neither the Court of Appeals nor the lower court address 
it in their decisions. 
(a1)Respondents filed an unsigned report stating the disk    
with copyrighted music was unreadable and wiped clean. 
(b.)Zip disk verified by Adam Kelly, Jeff Rudzki, and Hector  
Delgado with readable files was not wiped clean with readable 
files. 
(c.)Adam Kelly, certified forensic examiner, and Jeff 
Rudzki, technician engineer, examined the Petitioners’ 
zip disk and found identical TEK/Hip Hop, which is 
known as ESS Beats. Both noted TEK/Hip Hop is AKA 
DMX track on the original print out provided. DMX 
notation noted in affidavits for the Court’s 
understanding. The Court of Appeals erroneously cited that 
the ESS Beats files were not located. The located files that the 
Court grossly erred in adopting the unsigned report with 
abusive and defamatory language, written in “third person” 
report falsely stating the disk was intentionally erased and 
wiped clean. Forensic Examiner, Potrafka, lacked the 
experience in preparing a music report and detecting files on a 
disk, so he paid Petitioners’ witness RJ Rice II, violating the 
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Nassar does not have any copyright for his alleged 
created work transferred Rivers’ created work to 
DMX. Respondent Nassar did not have any 
independent witness to validate his creation date. 
The trial court and Court of Appeals relied on the 
Magistrate’s Report and Recommendation (R&R) to 

                                                                                                                         
court rules 702 and the Daubert rule, RJ Rice II, who 
located the ESS Beats with the 2001 creation date as 
noted in the unsigned report.  
(d.)The Court of Appeals inadvertently misapprehended that 
Potrafka also represented Petitioners and Respondents. 
Potrafka advised Petitioners that the disk was not readable 
and the unsigned report conflicted with his report to 
Petitioners. The Respondents’ report provided to the 
Petitioners and trial court that the disk was wiped clean is 
totally conflicting from being unreadable and contradicts 
Daubert v. Merrell, supra. The trial court summarily 
denied fourteen Rule 60(d) Motions without a hearing 
on the issue. Respondents did not file one response. 
(e.)RJ Rice II also submitted an affidavit verifying he was on 
the premises in 2001 when Rivers created ESS Beats. RE 211, 
213.  
(f.) RJ Rice Senior, also paid Rivers to create ESS Beats. He 
produced the original checks to the Respondents’ counsel but 
Respondents’ Counsel, Daniel Quick, refused to return RJ Rice 
Senior’s original check for the production and creation of ESS 
Beats in 2001.  
(g.)RJ Rice Senior issued a check in 2001 for Rivers to create 
ESS Beats. Respondents’ Counsel has the original check. RJ 
Rice II verified the creation date corroborated by eight 
declarations provided by Rivers and his deposition including 
depositions by Fharmacy officer, William Allen and Jeff Seaton. 
The Court used the unsigned and uncertified report as factually 
true to nullify, eviscerate, and destroy the credible evidence 
contrary to: Constitution, Fifth Amendment, Fed. R. Civ. P. 11, 
26(a)(2), 26(g)(2), 702, Daubert Rule, Conflict of Interest, Due 
Process, Equal Protection, etc., all under the concept that the 
report was reliable, true, and certified, and admissible contrary 
to the law. 
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sanction Petitioners and Petitioners’ Counsel 
without a hearing and used Nassar’s unsigned 
expert report to rebut Rivers’ copyright creation date 
contrary to  Wrench LLC v. Taco Bell, Inc., 256 F. 3d. 
446 (6th Cir. 2001) and Supreme Court Cases at 
Bolen v. Dengel, 340 F.3d. 300, 313 (5th Cir. 2003), 
Ward v. Int’l Paper Co., 509 F.3d. 457, 462 (8th Cir. 
2007), Gell v. Town of Aulander, 252 F.R.D. 297, 
Wiley v. U.S., 20 F.2d. 22, 226 (6th Cir. 1994), 
Macuba v. Deboer, 193 F.3d. 1316 (11th Cir. 1999). 
 

UNSIGNED REPORT 
 

   Nassar’s Counsel also employed “Rivers’ previously 
hired technician”, Ives Potrafka, to examine Rivers’ 
computer disk that was “unreadable”. The unsigned 
expert report provided by Nassar, stated that Rivers’ 
disk “was erased and wiped clean.”2The lower court 
relied on “the conflicting unsigned report” 
extensively and eliminated all of Petitioners’ 
evidence using the unreliable and unsigned 
report contrary to Fed. R. Civ. P. 26(g)(2) and 
Fed. R. Evid. 702 and did not strike the 
unsigned report as repeatedly demanded by 
Petitioners.[App. pg.6a&App.C] Respondents’ 
Counsel, Daniel Quick, an officer of the court, 
finally confessed that the report was never 

                                                            
2 The expert report filed by the Respondents was written in the 
first and third persons with wording referring the expert “did 
this” instead of saying “I, expert, checked this”. The Court of 
Appeals misunderstood the facts and law per the record. The 
unsigned report was circulated as a valid and verified expert 
report violating Petitioners’ Constitutional Rights. The report 
also was flawed with deficiencies in breach of Fed. R. Civ. P. 
26(a)(2) the Court ignored Fed. R. Civ. P 26(g)(2) and 26(g)(3). 
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signed electronically nor by a handwritten ink 
signature and one never existed at the Court of 
Appeals Oral Argument, January 20, 2012. The 
trial court stated Petitioners’ unsigned report 
request demand “to strike” was immaterial and 
technically waived. Rule 26(g) does not provide 
a waiver. Also, Quick resisted to produce a 
signed report for four years and finally 
admitted one does not exist after fourteen filed 
Rule 60(d) motions. [App. pg. 6a and App.C] The 
Court of Appeals also refused to strike the report as 
mandated by Fed. R. Civ. P 26(g)(2), which violated 
Petitioners’ and Counsel’s Constitutional Rights. 
 
   Prior to Respondents’ Counsels’ admission, the 
lower court summarily denied all Petitioners’ Rule 
60(d) motions. Fourteen of them were filed without 
any hearing or due process ever being3 afforded to 
Petitioners’ or Petitioners’ Counsel. [App. pg.30a] 

 
CASE DISMISSED BASED ON UNSIGNED 

REPORT 
 

   The trial court incorporated the unsigned report 
that contained abusive, defamatory, and slanderous 
language, in a Summary Judgment Opinion citing 
bad faith litigation from the unsigned report.4[App. 
pg.7a, 44a-46a] The Court of Appeals in its decision 
along with the lower court relied on Respondent 
Nassar’s unsigned expert report [App. pg.8a,10a,44a-
46a] and the Magistrate’s Report and 
Recommendation to award $546,199 in sanctions 

                                                            
3Supra at 7, RE 211, 214, 218, 277, 278, 291, 306, 347. 
4 Court of Appeals Case 08-1607, 10-1354, 10-2073. 
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against Petitioners. In addition, the Court of Appeals 
affirmed the lower court’s decision and made 
significant exceptions to Article III, Fifth 
Amendment, and Fourteenth Amendment of the 
Constitution, and Fed. R. Civ. P. 11, 26(g)(2), 37(c), 
and Fed. R. Evid. 702 to adopt the unsigned report 
in its decision on February 23, 2012.5 [App. pg.14a] 
The trial court assigned its duties to the Magistrate. 
[App. pg.14a] Uniformity is needed when conflict is 
created by a “precedent exception” to overcome the 
Court Rules and the Constitution. 
 

SANCTION BASED ON UNSIGNED REPORT 
 

   The lower court eviscerated more than 12 
independent, all irrefutable evidence, using the 
third person’s words in the “ghostwritten”, 
unsigned, and unverifiable expert report.[App 
pg.6a] The Court of Appeals adopted the unsigned, 
abusive and slanderous worded document, affirming 
the lower court’s dismissal and sanctioned 
Petitioners and Counsel based on the Magistrate’s 
post-judgment Report for attorney fees of $546,199 
in favor of the Respondents, contrary to case law. 
[App. pg.16a] Stauble v. Warrob, Inc., 977 F.2d 690 
(1st Cir. 1992). 
 
                                                            
5Meanwhile, Defense Counsel Quick and Michael Socha 
in earlier proceedings falsely stated the report to be 
signed electronically, committing perjury and co-signed 
by Co-counsel Deborah Swedlow, Michael Huget, and 
Leslie Schefman for five years and before the Court of 
Appeals hearing admission incident. Supra at 1. Michael 
Socha had to depart from the firm, Deborah Swedlow 
and Michael Huget, both were partners, left their firm, 
after being on the file to be employed elsewhere. 
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   The Court of Appeals affirmed the trial court’s 
wholesale adoption by rubber stamping the 
Magistrate’s Report is contradictory to the 
Constitution, Article III, Fifth and Fourteenth 
Amendments, and Fed. R. Civ. P. 11, 26(g)(2), and 
binding precedents.6 [App. pg.16a]  
 

CONFESSION THAT A SIGNED DOCUMENT 
DOES NOT EXIST 

 
   The conflict among the circuits was further created 
based on Respondents’ Counsel Quick’s confession 
“that neither an electronically nor ink signed 
document existed anywhere” after the Court of 
Appeals’ Panel Judge McKeague warned Quick 
about being cagey and evasive to “Stop Playing 
Games!” during oral argument. [App.pg. 6a] (Court 
of Appeals Oral Argument Audio CD) 
 

WRIT IS NECESSARY  
 

   The Supreme Court’s review is necessary for 
uniformity consideration among the courts to enforce 
its Court Rules, to protect the Constitutional Rights 
of all citizens, and to secure uniformity of the Court’s 
decisions and not be in conflict with the intercircuits’ 
and Supreme Court’s decisions.  
 
   The Sixth Circuit Court of Appeals’ decision with 
the lower court exceeded the Constitutional 
Provision of Article III. The decision at hand, has 
established precedent error of exceptional judicial 
and public importance with ramifications that 
adversely impacts commerce and any citizen that 
                                                            
6Supra at 1, 9, and 10. 
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files claims in the Federal Circuit Courts, and Court 
of Appeals. 

II 
 

   The trial court’s case was summarily dismissed 
and primarily contributed from the “unsigned” 
expert report, unequivocally, stated by the Court of 
Appeals’ Judge McKeague, from the alleged work of 
Ives Potrafka. [App. pg.8a,10a]  
 
   Respondents’ Counsel refused to have Potrafka 
sign the report; Potrafka’s office is only 10 minutes 
away from Respondents’ Counsel. Michael Socha, 
filed two (2) injunctions in Federal Court against 
Petitioners to enjoin Petitioners from discovering 
that a signed report did not exist, and shielded the 
expert from producing a signed report or appearing 
in Court. [See footnotes 5 and 7] The Court of 
Appeals’ Panel admitted the unsigned report 
contributes to the District Court’s dismissing the 
case and faulty decision that alleged Petitioners 
acted in bad faith. [App. pg.8a,10a] However, there 
was no Remand issued by the Court of Appeals. 
 
   The Sixth Circuit Court of Appeals affirmed that 
the lower court’s decision was based on the 
“unsigned” report violating Petitioners’ and 
Counsel’s Constitutional Rights. [App.A] The Court 
of Appeals alluded to the fact that one may discount 
the report. [App. pg.7a] Fed. R. Civ. P. 26(g)(2) 
required the Court to strike the “unsigned” report. 
There is no discounting of any unsigned document in 
Fed. R. Civ. P. 26(g)(2). The “unsigned” report 
cited numerous bad faith, acts ghostwritten in 
first and third person, using the expert’s name. 
Respondents did not offer any justification in filing 
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the unsigned report. The Court failed to impose an 
appropriate sanction, which violated the judicial 
process, Fed. R. Civ. P. 26(g)(3), Fed. R. Evid. 702, 
Daubert, supra, and the Constitutional Rights of 
Petitioners and Counsel. 
 
   The Court of Appeals did not address the fourteen 
Rule 60(d)(3) motions filed by the Petitioners that 
were summarily dismissed by the Honorable David 
Lawson related to the unsigned report and motions 
were not contested by Respondents. Based on 
Respondents’ Counsel’s admission the case should 
have been remanded. [App. pg.6a-7a,30a-40a] All 
Rule 60(d) motions were dismissed without a 
hearing and Respondents had months to 
respond to Petitioners’ motions but refused to 
do so. The motions with merit filed confirmed 
by Quick’s confession, no signed report existed. 

 
III 

 
MAGISTRATE’S REFERRAL INCORRECTLY 

ASSIGNED 
 
   The trial court’s referral under 28 U.S.C. § 636 
(b)(1)(A), to Magistrate for the post-judgment 
decision was to determine whether the Respondents’ 
motion for attorneys’ fees was reasonable and 
whether Petitioner and/or Petitioners’ Counsel 
should be liable for attorney fees. [App. pg.48a,49a] 
The Magistrate was to use any method the 
Magistrate so choose to make his 
determination, which violated Article III of the 
Constitution.[App. pg.14a,48a,49a] The Magistrate 
utilized the expert fabricated report, “unsigned” and 
“uncertified”, written in third person restating the 
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bad faith acts against Petitioners in noncompliance 
with  Fed. R. Civ. P. 26(g)(2), 26(g)(3), 11, 37(c). This 
also violated the Petitioners’ Fifth and Fourteenth 
Amendment Rights of the United States 
Constitution. 
 

MAGISTRATE’S ASSESSMENT RUBBER 
STAMPED 

 
   The Magistrate issued a report beyond the court’s 
instruction and assessed Petitioners’ $546,199; 
principally using the Respondents’ unsigned report 
ghostwritten by Respondents’ Counsel noted in 
their bill statements and the trial court rubber 
stamped, so to speak, the Recommendation 
[App. pg.14a] and abandoned the court’s duties and 
responsibilities. Petitioners made more than forty 
specific objections to the Magistrate’s Report 
preserving all rights including the dollar amount. 
The trial court did not review the objections, but 
provided explanation of views on some past 
objections as to motions filed. [App. pg.18a,63a-
67a]Cowherd v. Million, 380 F.3d 909 (2004). The 
Court of Appeals adopted the trial court’s wholesale 
endorsement of the report violated Petitioners’ 
Constitutional Rights, Article III, and Fifth 
Amendment.[App. pg. 14a,16a] Stauble v. Warrob, 
Inc., 977 F.2d 690 (1st Cir. 1992).Burlington N.R. 
Co., v. Dept. of Revenue of Wash, 934 F.2d 1064 (9th 
Cir. 1991). 
 
   The trial court and the Court of Appeals neglected, 
inadvertently, and yielded their responsibilities 
under Article III by yielding to a Magistrate’s Report 
for a final disposition of a post-judgment decision by 
relying on an “unsigned”, “unsupported”, 
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“unverifiable”, and “uncertified” report without 
exercising any independent judgment. [App. 
pg.14a,15a,16a] The court had not taken a fresh look 
at Petitioners’ case. This is apparent in the court’s 
“thorough explanation” of its view on Petitioners’ 
past filed motions. [App. pg.18a] In addition, had the 
court taken a “fresh look” at Petitioners’ case, it 
would have addresses the unsigned and fabricated 
report two years earlier, as objected to by Petitioners 
in 2007 thru 2010, before, Respondents’ Counsel, 
Quick’s confession before the Sixth Circuit Court of 
Appeals in January 2012 prompted by the Honorable 
McKeague.  
 

REASONS FOR GRANTING THE WRIT 
 
   This case requires a writ of certiorari for the 
following reasons: 
 
1. This case involves an unsigned document 
“used” to deprive intellectual property and to 
sanction Petitioners and Counsel $546,199, to 
resolve Constitutional questions of exceptional and 
pressing importance because the Sixth Circuit Court 
of Appeals has issued a finite Opinion that has 
unlimited and overreaching effects beyond the 
case at bar. At the Court of Appeals, more than 35 
persons had filed amicus curiae briefs including 
Motown Alumni organization, with 10,000 members,  
includes artists such as Stevie Wonder, Diana 
Ross, Temptations, Four Tops, and many more 
legendary artists, and businesses had felt the 
adverse effect of the Court’s ruling, which impacts 
the entire judicial system and commerce.  
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   The lower court and the Court of Appeals’ decision 
conflicts with the majority circuits, Article III, Fifth 
and Fourteenth Amendments of the Constitution, 
Fed. R. Civ. P. 11, 26(2)(B), 26(g)(2), 26(g)(3), 37(c), 
and Fed. R. Evid. 702, Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993) and In re 
Jackson Watl Insurance Co. Premium, 46 Fed. 
R.Serv .3d 201 (2000) not limited hereto. Petitioners’ 
case deserves review for the Supreme Court’s 
consideration. The trial court and/or the Court of 
Appeals in their decisions, inadvertently without 
citing any authority, has effectively set a precedent 
error and the decisions conflict with Stauble v. 
Warrob, Inc., supra and other Supreme Court cases.7 
The Court of Appeals’ affirming decision, as it 
stands, contradicts intercircuits binding precedents 
that will allow a party in any civil or criminal 
action as here, to use an “unsigned” document that 
is not stricken to fabricate an “expert report” to 
shield themselves from liability. The plain language 
of Fed. R. Civ. P. 26(g)(2) clearly relieves other 
parties from “having any duty to act on an 
unsigned document until it is signed” and the 
Court must strike it if it is not signed. 
Therefore, the guidance and review of the 
Supreme Court is requested for guidance in this 
exceptionally important matter. 
 

                                                            
7Bolen v. Dengel, 340 F.3d. 300, 313 (5th Cir. 2003) 
Ward v. Int’l Paper Co., 509 F.3d. 457, 462 (8th Cir. 2007) 
Gell v. Town of Aulander, 252 F.R.D. 297 
Wiley v. U.S. 20 F.2d. 222,226 (6th Cir. 1994) 
Macuba v. Deboer, 193 F.3d. 1316 (11th Cir. 1999) 
Bolen v. Dengel, 340 F.3d. 300, 313 (5th Cir. 2003) 



14 
 

   Petitioners’ counsel repeatedly requested and 
pleaded to the Respondents’ attorneys, Daniel Quick 
and Michael Socha primarily and Deborah Swedlow, 
Michael Huget, and Leslie Schefman, who filed the 
unsigned report to cure the defect. Respondents’ 
counsel willfully refused to do so.8 Petitioners filed 
nine motions and objections and cited Fed. R. Civ. P. 
26(g)(2). The trial court refused to hear one motion 
out of fourteen violated Petitioners’ Constitutional 
Rights. All were summarily dismissed without a 
hearing. [App. pg.30a-38a] The trial court failed to 
address clear and convincing evidence of 
Respondents’ bad faith in filing the unsigned report 
that was not signed electronically nor did it have any 
ink signature.9 Uniformity is needed to enforce Fed. 
R. Civ. P. 26(g)(2), 26(g)(3), 11, 37(c), Fed. R. Evid. 
702, and to protect Constitutional Rights of citizens, 
to minimize conflicting Circuits’ decisions, costs, 
resources, and time to the Court system.10 
 
2. Despite Respondents’ Counsel explicitly 
admitting under oath that an unsigned expert 
report filed was never signed and nor one ever 
existed violated the Petitioners’ and Counsel’s 
Fifth Amendment Rights of the Constitution 
and Fed. R. Civ. P. 26(g)(2). [App. pg.6a] The trial 
court’s Magistrate and the Court of Appeals adopted 
                                                            
8 RE. 211,214, 218, 277, 306,347. Defense filed (2) injunctive 
motions in Federal Court to enjoin Plaintiffs from 
getting Potrafka to produce a signed report in a State 
Court proceeding that the report was a fraudulent 
document, Wayne County Circuit Court Case No. 10-
015173.  Defense Counsel avoided process of service for 
two weeks as well as officer of the court. 
9Supra at 2 
10Supra at 1  
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the unsigned document and ignored inadmissible, 
unreliable evidence, and uncertified report in their 
decisions to dismiss and sanction Petitioners, 
ignored the errors in the Magistrate’s Report and 
Recommendation. [App. pg.14a-18a]  
 
   The Courts Of Appeals per curiam decision 
essentially stated in its Opinion and conclusion that 
the court and the Court of Appeals’ decision would 
not change; using the abusive worded report as a 
double standard for the Respondents versus the 
Petitioners. The trial court stated it was 
“immaterial” that the report was not signed. [App. 
pg.7a] The lower court and Court of Appeals 
failed to address Fed. R. Civ. P. 11, 26(g) (2), 
and Fed. R. Evid. 702, and Petitioners’ 
Constitutional Rights.  
 
Contrary to case precedents, the unsigned report 
was used with its inaccurate and slanderous wording 
that contradicts facts and legal authorities.11 The 
Court of Appeals’ decision has created a conflict 
among authoritative decisions and Supreme Court 
precedents. Stauble v. Warrob, Inc., 977 F.2d 690 (1st 
Cir. 1992).Burlington N.R. Co., v. Dept. of Revenue of 
Wash, 934 F.2d 1064 (9th Cir. 1991). 
 
3. The trial court and the Court of Appeals also 
utilized the unsigned report in awarding and 
affirming fees of $546,199. The trial court referred 
the case to the Magistrate and the Magistrate was 
not assigned to do so based on the Court’s referral to 
the Magistrate Rules, 28 U.S.C. §636(b)(1)(A). The 
trial court thereafter rubber stamped the 
                                                            
11Supra at 1 
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Magistrate’s Report that exceeded the 
Magistrates jurisdiction §636(b)(1)(A) without 
exercising any independent review using various 
“explanations” and without granting notice or 
hearing to Petitioners’ counsel. Stauble v. Warrob, 
Inc., 977 F.2d 690 (1st Cir. 1992).Burlington N.R. 
Co., v. Dept. of Revenue of Wash, 934 F.2d 1064 (9th 
Cir. 1991). Polin v. Dun & Bradstreet, Inc., 634 F.2d 
1319, 1321 (10th Cir. 1980). Again, the Court of 
Appeals’ decision affirms the lower court’s decision 
in using the Magistrate’s R & R [App. pg.10a], which 
yielded to the Magistrate’s decision and contrary to 
Article III of the Constitution and the Fifth 
Amendment and established case law. Stauble v. 
Warrob, Inc., 977 F.2d 690, 697 (1st Cir. 1992).  For 
these reasons, Petitioners’ Constitutional Rights 
were violated and need to be resolved in order to 
eliminate conflicts among the Circuits and the 
United States Supreme Court.9,10 
 
   Presently before the Supreme Court’s 
consideration is a Petition for a Writ of Certiorari by 
Petitioners’ and Counsel’s consideration of 
exceptional case decision that conflicted with the 
Constitution, Article III, Fifth and Fourteenth 
Amendments, and Fed. R. Civ. P. 11, 26(g)(2), Fed. 
R. Evid. 702, etc., and uniformity of the intercircuit’s 
decisions is needed.12 All litigants must be afforded 
                                                            
12 Supra at 1: In re Jackson Nat. Life Ins. Co. Premium 
Litigation, 46 Fed.R.Ser.3d 201; Kerlinsky v. Sandoz, Inc., 783 
F.Supp.2d 236 (2011); Macuba v. Deboer, 193 F.3d. 1316 (11th 
Cir. 1999); Miller ex rel S.M. v. Board of Educ.of Albuquerque 
Public Schools, 455. F.Supp.2d 1286 (2006); Morgan v. 
Gandalf, Ltd., 165 Fed.Appx. 425 (2006); Occulto v. Adamar of 
New Jersey, Inc. 125 F.R.D. 611 (1989);Roadway Exp., Inc. v. 
Piper, 447 U.S. 752, 767 (1980); Salkil v. Mt. Sterling Twp. 
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due process and equal protections under the Federal 
Rules and Constitution of the United States.13 
Petitioners and Petitioners’ Counsel were not 
afforded protection, notice, nor a hearing. [App. 
pg.10a,15a,16a,17a,30a-39a] Petitioners’ intellectual 
property was taken and Petitioners were sanctioned 
for $546,199, without a hearing arbitrarily using an 
unsigned and ghostwritten report. [App. pg.1a-41a] 
 

ARGUMENT 
 

I. THE DISTRICT COURT TRIAL 
COURT OF MICHIGAN RUBBER 
STAMPED THE MAGISTRATE’S 
DECISION UTILIZING AN 
UNSIGNED REPORT TO SANCTION 
PETITIONERS AND COUNSEL AND 
YIELDED ITS INDEPENDENT 
DECISION DUTIES; WHICH 
VIOLATED ARTICLE III AND THE 
FIFTH AMENDMENT OF THE 
CONSTITUTION 

 
§636(b)(1)(A) VERSUS §636(b)(3) MAGISTRATE 

REFERRAL 
 
    The Eastern District Court of Michigan erred in 
its August 15, 2008, Opinion and Order when it 
referred the Respondents’ attorney’s fees motion to 

                                                                                                                         
Police Dept., 458 F.3d. 520, 536 ( 6th Cir. 2006); Tuft v. Chaney, 
2009 WL 416302; Ward v. Int’l Paper Co., 529 F.3d. 457, 462 
(8th Cir. 2007); Wiley v. U.S., 20 F.2d. 222, 226 (6th Cir. 1994); 
Wrench LLC v. Taco Bell Corp., 256 F. 3d. 446 (6th Cir. 2001) 
13 14th Amendment of the U.S. Constitution (Due Process and 
Equal Protection) 
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Magistrate under 28 U.S.C. §636 (b)(1)(A), to 
ascertain the “reasonableness of fees requested if 
any” by Respondents and if Petitioners and 
Petitioners’ Counsel should be liable. In Callier v. 
Gray, 167 F.3d 977 (6th Cir. Ky. 1999), a “post-
judgment” referral to a Magistrate for a 
recommendation on the proper award of 
attorney’s fees or sanctions would be proper 
only under §636 (b)(3) because §636 (b)(1)(A) 
only addresses “pretrial” matters. The court used 
an erroneous standard §636(b)(1)(A) [App. pg.15a] 
for the Magistrate versus the application of 
§636(b)(3) in its July 23, 2012, Opinion and Order.  
 
The trial court and Court of Appeals rubber stamped 
the Magistrate’s Report and Recommendation 
(R&R), affirming the Magistrate’s R & R without a 
review and stated the referral error does not negate 
the trial court’s Order or “due process” notice even 
though trial court’s notice was not specific and the 
lower court incorrectly stated the basis for the 
referral in the first instance. [App. pg.13a-15a] The 
court’s referral was under the authority of 28 U.S.C. 
§636 (b)(1)(A) to the Magistrate. The Magistrate 
conducted a dispositive disposition for attorney fees 
of $546,199 without the court or the Court of 
Appeals making an independent review, violated 
Petitioners’ and/or Petitioners’ Counsel’s 
Constitutional Rights, was improper, harmful, and 
prejudicial. 
 
   The court erred in its application and 
abdicating its responsibilities and reasoning 
process violated Article III of the Constitution 
was not a harmless error. The adoption of the 
Magistrate Report was unconstitutional. 
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Stauble v. Warrob, 977 F.2d 690 (1st Cir. 1992). Polin 
v. Dun & Bradstreet, Inc., 634 F.2d 1319 (10th Cir. 
1980) Brown v. Wesley’s Quaker Maid, Inc., 771 F.2d 
952 (6th Cir. 1985). Burlington N.R. Co. v. Dept. Of 
Revenue State of Wash, 934 F.2d. 1064 (9th Cir. 
1991). 
 
   The trial court’s referral notice was erroneous, 
inadequate, insufficient, and vague which violated 
Petitioners’ Constitutional rights of due process, 
Article III. Stauble v. Warrob, supra. Furthermore, 
the trial court’s adoption of the Report without 
review compounded the violation of Petitioners’ 
Constitutional Rights.  [App pg.45a,63a-68a] 
   Petitioners’ first Constitutional Right violation was 
the unsigned report used against Petitioners and 
Counsel filed by the Respondents and the second 
Constitutional Right violation was the Magistrate 
continuing to proceed in using the same “unsigned” 
report. Stiger v. U.S., 100 Fed. Appx. 370 (6th Cir. 
2001), Massey v. City of Ferndale, 7 F.3d 506, 510-
511 (6th Cir. 1993), Oil, Chem.& Atomic Workers Int’l 
Union v. N.L.R.B., 547 F.2d 575 (D.C. Cir. 1976), 
United States v. U.S. Gypsum Co., U.S. 364 (U.S. 
1948). The trial court’s referral Order was a harmful 
error and prejudiced Petitioners’ right for a fair 
hearing. 
 
The Court of Appeals in adopting the lower 
court’s decision was the third violation and not 
addressing the trial court’s significant error of 
using the unsigned report after Quick’s 
perjured admission  violated Petitioners’ 
Constitutional Rights, Article III, and the Fifth 
and Fourteenth Amendments. Stauble v. 
Warrob, Inc., 977 F.2d 690, 697 (1st Cir. 1992). 
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   The lower court’s referral notice was issued 
erroneously and improperly to Magistrate Scheer 
with dispositive and broad instructions that the 
Magistrate may, “conduct a hearing in “whatever 
manner he deems appropriate for the purpose” 
of determining the amount of attorney’s fees, 
costs, and expenses…” [App. pg.14a-15a, 49a] The 
broad Order provided the Magistrate with “carte 
blanche or open ended” dispositive instructions, 
without any legal standard and that he may make up 
in his findings and recommendation with unfettered 
discretion in which the Magistrate is to abide by the 
court’s instruction violated the jurisdiction of 28 
U.S.C. §636(b)(1)(A) and the Constitutional Rights 
of the Petitioners’ and Counsel under Article 
III, and Fifth Amendment. Massey v. City of 
Ferndale, 7 F.3d 506, 510-511 (6th Cir. 1993), Stiger 
v. U.S., 100 Fed. Appx. Supra., and Flournoy v. 
Marshall, 842 F.2d 875, Supra, Brown v. Wesley’s 
Quaker Maid, Inc., 771 F.2d 952 (6th Cir. 1985). The 
Court cannot delegate its responsibilities and 
rubber stamp matters in absence of its duties. 
Stauble v. Warrob, Inc., 977 F.2d 690, 697 (1st Cir. 
1992).).Burlington N.R. Co., v. Dept. of Revenue of 
Wash, 934 F.2d 1064 (9th Cir. 1991). Polin v. Dun & 
Bradstreet, Inc., 634 F.2d 1319, 1321 (10th Cir. 1980). 
The lower court’s due process was without a review 
of its dispositive instructions in awarding $546,199 
was unconstitutional and in so doing violated Article 
IIII of the Constitution. [App. pg.64a-67a]The Court 
in Burlington stated: The Court is not to “abdicate 
judicial responsibilities in doing so violates 
Article III of the Constitution and it is an 
inexcusable act without the Court’s review.” 
Burlington N.R. Co. v. Dept. of Revenue of State of 
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Wash., 934 F.2d 1064, 1071 (9th Cir. 1991). 
Furthermore, the District Court’s “rubber stamp” the 
Magistrate’s Report is not acceptable. Burlington 
N.R. Co. v. Dept. of Revenue of State of Wash., 934 
F.2d 1064, 1071 (9th Cir. 1991). 
 
   For the above stated reasons, Petitioners’ 
Constitutional due process rights were disregarded 
and/or inadvertently violated. Furthermore, the legal 
procedures and Court Rules were not observed by 
the lower court. As a result of the lower court’s 
instruction to the Magistrate, Petitioners were 
denied a de novo review of the “report by the lower 
court. The trial court did not have to review the 
Magistrate’s Report in total it merely adopted its 
own instruction sent to the Magistrate that included 
the use of the unsigned report. [App. pg.43a-49a] 
The unsigned report was fabricated with hearsay 
that violated Petitioners’ Constitutional Rights. The 
Court of Appeals definitely was aware the 
report was never signed and did not remand 
the case for proper disposition based on the 
Respondents’ Counsel’s perjured admission. 
[App. pg.6a] 
 

UNSIGNED REPORT RUBBER STAMPED 
 
  The Court of Appeals affirmed the trial court’s 
wholesale decision that violated Petitioners’ rights in 
which the lower court assigned its duties to the 
Magistrate that exceeded its authority. [App. 
pg.1a,10a] The adoption of the Report as noted 
by the lower court as a rubber stamp was 
reaffirmed by the Court of Appeals violated 
Article III and the Fifth Amendment and contrary 
to Stauble v. Warrob, Inc., 977 Ph.D. 690, 697 (1st 
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Cir. 1992). Burlington N.R. Co., v. Dept. of Revenue 
of Wash, 934 Ph.D. 1064 (ninth Cir. 1991). Polin v. 
Dun & Bradstreet, Inc., 634 F.2d 1319, 1321 (10th 
Cir. 1980). [App. pg.45a,63a-68a] 
 
   Furthermore, Magistrate Scheer did not conduct 
any fact-finding, evidentiary hearings, nor allowed 
any of the Petitioners’ witnesses in attendance to 
make factual statements regarding unsigned report, 
witness tampering and the fraud related to the 
unsigned expert report. This was confirmed by 
Respondents’ Counsel “one does not exist”. [App. 
pg.6a].  
   It is clear that Magistrate Scheer did not make an 
objective assessment of the evidence with a mixed 
review of legal standards without reliable facts and 
unreliable unsigned report used by the trial court 
provided by Respondents. [App. pg.47a-49a] This 
harmful and prejudicial error adversely effected 
Petitioners’ Constitutional and Due Process Rights 
and the Court of Appeals’ decision was an injustice 
that violated Article III. In view of Quick’s perjured 
admission. 
 
   The lower court technically abused its discretion by 
the open-ended referral [App. pg.15a] sent to the 
Magistrate and without any independent review 
using the pretrial provision 28 U.S.C. §636(b)(1)(A). 
[App. pg.44a-64a] The lack of de novo review 
violated Petitioners’ due process rights; 
thorough “explanation” of what did occur in 
the past is not a substitute for a present review. 
Stauble v. Warrob, Inc., 977 F.2d 690, 697 (1st Cir. 
1992). [App. pg.18a, 43-48a, 64a] Stiger v. United 
States, 100 Fed. Appx. (6th Cir. 2004). [RE 271] 
Brown v. Wesley’s Quaker Maid, Inc., 771 F.2d 952 



23 
 

(6th Cir. 1985) The Court of Appeals erred in 
addressing the Magistrate’s decision and its 
jurisdiction during the de novo review process.  
 
THE COURT’S EXPLANATION IS NO REVIEW 
 
   The lower court’s “explanation” was not an 
independent review. The lower court explained there 
is no need to review and “rehash matters” or to 
consider Petitioners’ objections. [App. pg.18a,63a-
67a] The Court’s lack of substantive explanations did 
not address questions of laws and facts in the 
Magistrate’s process in violating Petitioners’ rights 
guaranteed by the Constitution, Article III, Fifth 
Amendment, and Fourteenth Amendment. Polin v. 
Dun & Bradstreet, Inc., (634 F.2d 1319 (10th Cir. 
1980), Stauble v. Warrob, Inc., 977 F.2d 690, 697 (1st 
Cir. 1992). Furthermore, the court in Stauble v. 
Warrob, Inc., supra, stated: 
 
   “We have regularly held that mere “laying on 
hands” by a District Judge who “adopts” a 
Magistrate Report Recommendation or 
liability cannot inoculate a proceeding against 
pathology that invariably follows from 
noncompliance with Article III, Constitution.”  
 
   Here, what occurred and caused a travesty and 
spiral adverse effect: (1) adopting and using the 
unsigned report, (2) filing fourteen (14) Rule 
60(d) fraud motions (3) that were never 
heard,(4) summarily dismissed, (5)unanswered 
by Respondents, and (6) having the lower court 
and the Court of Appeals not enforcing Fed. R. 
Civ. P.   26(g) and rubber-stamping the 
Magistrate’s Report, etc. For these reasons, 
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there were several compounded violations of 
the Petitioners’ Constitutional Rights. 
Therefore, certiorari is requested and required 
to address the Constitutional violations. [App. 
pg.6a,30a-39a;45a-49a;63a-68a] 

 
II. PETITIONERS’ AND COUNSEL’S 

RIGHTS UNDER ARTICLE III AND 
THE FIFTH AMENDMENT OF THE 
CONSTITUTION WERE CLEARLY 
VIOLATED WHEN THE TRIAL 
COURT FAILED TO GRANT DE 
NOVO REVIEW AND ADOPTED 
MAGISTRATE’S R&R  
 

   The requirements of a de novo review were not met 
as to Petitioners’ objections in excess of forty-five 
objections made as to the Magistrate’s R & R. [App. 
pg. 63a-68a] The trial court on July 23, 2010, 
Opinion and Order issued, merely “adopted” and 
“agreed” with the Magistrate, the trial court stated 
“no need to rehash prior rulings” with the open-
ended pretrial instructions provided to the 
Magistrate. The Magistrate merely followed the trial 
court’s instruction using the unsigned report abusive 
language. This resulted in a violation of Petitioners’ 
constitutional and due process rights. A de novo 
review requires that the Court reviews the matter at 
hand, “a new; a fresh; again; a second time; once 
more; in the same manner, or with the same effect.” 
Heindlwmeyer v. Ottawa County Concealed Weapons 
Licensing Bd., 268 Mich. App. 202, 219 (Mich. Ct. 
App. 2005). Furthermore, compliance with the 
proper standard of review is constitutionally and 
jurisdictionally mandated under Article III of the 
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constitution. Stiger v. United States, 100 Fed. App. 
370 (6th Cir. 2004) See Massey v. City of Ferndale, 
F.3d 506, 510-11 (6th Cir. 1993); Flournoy v. 
Marshall, 842 F.2d 875, 878-79 (6th Cir. 
1998).Stauble v. Warrob, Inc., 977 F.2d 690, 697 (1st 
Cir. 1992). The trial court failed and erred in 
not providing an independent standard of 
review of the Magistrate Report and 
Recommendation as mandated by Article III of the 
Constitution, Stauble v. Warrob, Inc., 977 F.2d 690, 
697 (1st Cir. 1992). Burlington N.R. Co., v. Dept. of 
Revenue of Wash, 934 F.2d 1064 (9th Cir. 1991). Polin 
v. Dun & Bradstreet, Inc., 634 F.2d 1319, 1321 (10th 
Cir. 1980). Stiger v. United States, Supra.  
 
   The trial court stated it “need not address 
specifically any of these items they all have 
been considered and decided.” The lower court’s 
statements clearly indicated a pre-decision without a 
de novo review. (1)The Court did not view the facts 
that its decisions were based on an unsigned report. 
[App. pg.46a,63a-68a] (2) The unsigned report was to 
be stricken, Fed. R. Civ. P. 26(g)(2). (3) The lower 
court merely “adopted or rubber stamped” the 
Magistrate’s Report. (4) Thereafter “explanations” of 
what had occurred during the past yearly 
proceedings [App. pg.46a-51a] and not the present 
Magistrate Report before the Court related to the 
$546,199 sanctions.  
 
   The Court of Appeals specifically stated that the 
Magistrate’s Report was adopted. [App. 
pg.12a,45a,62a-67a] The trial court Order confirmed 
the adoption violating Petitioners’ Constitutional 



26 
 

Rights, Article III, and the Fifth Amendment. [App. 
pg.63a-68a] 
   There were no independent review by the Court 
and trial court, which clearly means that a de novo 
review was not conducted after Respondents’ 
Counsels re-filed the same billing statements. The 
Respondents did not supplement their billing 
statements as demanded by the lower court. [App. 
pg.48a] The lower court and Court of Appeals 
adopted the Magistrate’s Report and rubber stamped 
its decision. Stauble v. Warrob, Inc., 977 F.2d 690, 
697 (1st Cir. 1992).Burlington N.R. Co., v. Dept. of 
Revenue of Wash, 934 F.2d 1064 (9th Cir. 1991). Polin 
v. Dun & Bradstreet, Inc., 634 F.2d 1319, 1321 (10th  

Cir. 1980). Writ of Certiorari is required to address 
the Constitutional violations and due process errors 
of the lower court and the conflicts among the 
circuits as to the Court of Appeals’ decision. [App. 
pg.1a-20a] 
 
   It is the Court’s duty to conduct “a fresh look” and 
not to resist in administering justice in this regard 
and is satisfied only “by considering the “actual 
record” (or other relevant evidence on the record), 
and not by merely adopting the Magistrate’s report 
and recommendation.” Gee v. Estes, 829 F.2d 1005, 
1009 (10th Cir. 1987). Here, the trial court abused its 
discretion in not reviewing one of the bill 
statements that demonstrated fraud by 
Respondents’ Counsel as “clear and convincing 
evidence. Also that the report filed was not 
prepared by Potrafka directed at the Court’s 
judicial machinery. Jordan v. Pacar, Inc., 97 F.3d 
1452 (1956). The Court of Appeals’ decision affirming 
the lower court in light of Quick’s perjury that 
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opened Pandora box of Constitutional violations of 
Petitioners’ rights that impact citizens of future 
generations. 
 

III. PETITIONERS AND COUNSEL’S 
CONSTITUTIONAL RIGHTS WERE 
VIOLATED WHEN THE COURT DID 
NOT PROVIDE NOTICE OR 
AFFORD PETITIONERS’ COUNSEL 
A HEARING AFTER RUBBER 
STAMPING THE MAGISTRATE’S 
REPORT FOR $546,199 SANCTION 
AND DENYING PRESERVATION OF 
EVIDENCE 

 
     Petitioners’ filed a motion for attorneys’ fees 
based on 28 U.S.C. §1927, vextatious multiplication 
of proceedings against Respondents using a 
fraudulent unsigned report. Petitioners’ motion was 
denied, though Respondents’ Counsel’s Quick's 
perjured confessions on January 20, 2012, indicated 
the Petitioners were correct in filing fourteen Rule 
60(d) motions and all were denied without a hearing. 
[App. pg.30a-39a] The Court of Appeals ignored the 
perjured admission. [App. pg.6a] Certiorari should 
be granted in order to protect the Constitutional 
Rights of the Petitioners. 
 
   When Respondents’ Counsel’s requested 
attorneys’ fees, the Honorable Judge Lawson 
stated the record was inadequate and 
insufficient to support any specific findings 
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regarding costs and/or fees.14 [App. pg. 48a] At 
the same hearing, Respondent attorneys Quick 
and Huget confirmed that more details were 
required. The lower court also acknowledged 
the need for details as it pertained to the large 
sum, stating, “You’re asking for over a half a 
million dollars, and that is not a paltry sum, so 
that amount really does need to be examined.” 
[App pg.48a]. Further, the trial court 
acknowledged that Petitioners’ Counsel would 
want a hearing and an “opportunity to be 
heard.” The trial court then referred the matter 
to Magistrate Scheer to examine reasonableness 
of the attorney fees requested by Respondents.  
 
   The Magistrate addressed only reasonableness of 
items in the Bill of Costs Handbook and abruptly 
ended the hearing in 30 minutes. The Magistrate did 
not address any matters as to Petitioners’ or their 
attorneys being held jointly and severally liable. 
[App. pg. 56a]. Thereafter, the Magistrate Judge 
prepared a R & R that exceeded the scope of 
reasonableness and the court-ordered 
instruction. In this report, the Magistrate 
Judge determined Mr. Reed be held jointly and 
severally liable for all fees awarded based on 
the unsigned Report. [App. pg.46a,51a]. 
Curiously, Judge Scheer made a finding that 
Ms. Hammonds signed most of the pleadings 
and documents, contradicting himself only 

                                                            
14 The Honorable Judge Lawson said to Respondents’ Counsel, 
“if I get to the point where I believe attorneys’ fees are 
appropriate you will have to make that case, as to 
reasonableness of rate and reasonableness of time.” (RE 273). 
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restated Mr. Reed be held liable.15 Petitioners’ 
Counsel objected to the Report and 
Recommendation with specific details with 
more than 45 objections, Judge Lawson rubber-
stamped the Report wholesale, without a 
hearing and over Petitioners’ objections. [App. 
pg.45a,64a]The court’s action in adopting the report 
was inexcusable violating its judicial responsibilities 
and rubber stamped the Recommendation. Stauble v. 
Warrob, Inc., 977 F.2d 690, 697 (1st Cir. 1992).Polin 
v. Dun & Bradstreet, Inc., 634 F.2d 1319, 1321 (10th 
Cir. 1980). 
 
   As previously explained, the Honorable Judge 
Lawson acknowledged that Petitioners’ Counsel 
would want an opportunity to challenge 
itemizations of any fees. The trial court totally 
yielded to the Magistrate’s Report hearing contrary 
to the Rules and Article III. The trial court adopted 
the Magistrate’s determination fees even though the 
fees determined were not assigned to the Magistrate. 
However, particularly, Petitioners’ attorneys were 
never afforded an opportunity to address any 
misconduct related in the fabricated, unsigned 
Report before Judge Lawson after the court 
adopted the findings of the Report.[App. 
pg.67a]  
    
   The United States Supreme Court wrote, “[l]ike 
other sanctions, attorneys’ fees certainly should not 
be assessed lightly or without fair notice and 
an opportunity for a hearing on the record. 

                                                            
15 Magistrate Judge Scheer wrote, “The specific acts of 
misconduct and obfuscation…are attributable directly to Mr. 
Reed based on the unsigned report.”: (RE 320). 
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Roadway Exp., Inc. v. Piper, 447 U.S. 752, 
767(1980)(emphasis added). It was inexcusable for 
the trial court to deny an opportunity for a hearing 
as to the wholesale adoption of the Magistrate’s 
Report by rubber-stamping the Report and 
Recommendation. Neither Petitioners nor 
Counsel was afforded an opportunity violating 
the Fifth Amendment and Article III of the 
Constitution. 
 
   The lower court adopted the report. Clearly 
violated Petitioners’ and Counsel’s Constitutional 
Rights. Stauble v. Warrob, Inc., 977 F.2d 690, 697 
(1st Cir. 1992). Burlington N.R. Co., v. Dept. of 
Revenue of Wash, 934 F.2d 1064 (9th Cir. 1991). Polin 
v. Dun & Bradstreet, Inc., 634 F.2d 1319, 1321 (10th 
Cir. 1980). 
 
    The Court of Appeals’ decision to adopt the 
Magistrate’s R & R by rubber-stamping the report as 
the trial court created opportunity for broad misuse 
in various industries and has negative ramifications 
for intercircuit’s decisions and created exceptional 
costs for litigants and the court system.  
 
   Petitioners’ motion that the court preserved all 
existing evidence on record in regards to the 
unsigned report.[App. B] The trial court denied 
Petitioners’ request, contrary to law, which does not 
afford Petitioners with equal protection under the 
U.S. Constitution. Cinn. Ins. Co. v. Beazer Homes, 
Invs., F.3d 2010 WL 374725 at *12 (6th Cir. 2010). 
Petitioners did not request to expand the record but 
preserved the existing record. The trial court’s ruling 
violated Petitioners’’ rights.  
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CONCLUSION 

 
   For the foregoing reasoning and Constitutional 
rights afforded to every citizen, the Petitioners 
request that the Writ of Certiorari be granted.  
 

Respectfully submitted, 
 

Gregory J. Reed 
Counsel of Record for Petitioners 
GREGORY J. REED & 
ASSOCIATES, P.C. 
1201 Bagley 
Detroit, MI 48226 
(313) 961-3580 

   gjrassoc@aol.com 
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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 
 

Nos. 10-1354, 10-2073 

[Filed February 23, 2012] 
________________________________________________ 
FHARMACY RECORDS, et al.,   ) 
        )
 Plaintiffs-Appellants,    )
 v.       )
        ) 
SALAAM NASSAR, et al.,    )
        ) 
 Defendants – Appellees.   ) 
________________________________________________) 
 

OPINION 
 

BEFORE: McKEAGUE and WHITE, Circuit 
Judges; and BARRETT, District Judge.1 

 PER CURIAM.  These consolidated appeals 
stem from protracted copyright infringement 

                                                            
1 Honorable Michael R. Barrett, United States District Judge 
for the Southern District of Ohio, sitting by designation. 
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litigation concerning the alleged unauthorized use of 
a rhythm line known as “Ess Beats.”  Ess Beats was 
allegedly created by plaintiff Shelton Rivers and 
allegedly used without permission in a song entitled 
“Shot Down” that appeared on a commercially 
successful album, Grand Champ, released by rap 
artist DMX in 2003.  On March 31, 2008, the district 
court awarded summary judgment to defendants, 
concluding there was insufficient evidence of 
unauthorized use of Rivers’ actual sound recording of 
Ess Beats to support plaintiffs; unauthorized 
sampling claim.  R. 248, Opinion and Order at 35-41.  
The district court also grounded its ruling on a 
second line of analysis.  In the exercise of its 
inherent authority, the court imposed the ultimate 
sanction of dismissal of plaintiffs’ complaint based 
on its findings that plaintiffs and their counsel had 
engaged in a pattern of egregious bad-faith 
misconduct, including discovery abuses, 
misrepresentation and spoliation of evidence.  Their 
conduct was deemed to contravene all basic notions 
of fairness and professional responsibility, 
amounting to a “campaign of fraud.”  Id. At 41-45.  
In an earlier appeal, the Sixth Circuit affirmed the 
district court’s judgment, upholding the dismissal as 
a sanction and finding it unnecessary to reach the 
merits of the summary judgment ruling.  Fharmacy 
Records, Inc. v. Salaam Nassar, 379 F. App’x 522 (6th 
Cir. 2010).   
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 Meanwhile, the district court had taken up 
defendants’ motion for attorney’s fees, which 
resulted in the filing of defendants’ counsel’s billing 
records.  In these records, plaintiffs purport to have 
found evidence that defendants’ counsel perpetrated 
a fraud on the court.  They moved the district court 
to set aside its judgment under Fed. R. Civ. P. 
60(d)(3).  The district court denied the motion in an 
order dated February 24, 2010, finding little 
evidence of fraud and nothing that undermined the 
essential elements of the court’s judgment.  R. 352, 
Order Denying Rule 60(d)(3) Motion; R. 356, Hearing 
Tr. At 33.  Plaintiffs’ appeal from this ruling is one of 
two appeals now before us.  The second concerns the 
district court’s award of attorney’s fees to defendants 
in the amount of $546,199.89.  The district court 
held that defendants were entitled to this award 
both as prevailing parties under the Copyright Act, 
17 U.S.C. § 505, and as a sanction imposed on 
plaintiffs and their counsel for vexatious litigation 
under 28 U.S.C. § 1927.  R. 363, Opinion and Order.  
Because we find no merit in either appeal, we affirm 
both rulings.2 

                                                            
2 In conjunction with the appellate briefing in this case, the 
court received six motions from various individuals for leave to 
file amicus-curiae briefs in support of plaintiffs’ appeal.  
Because none of the six proposed amicus briefs included the 
certification required by Fed. R. App. P. 29(c)(5) (i.e., certifying 
whether the brief was authored or funded by a party or party’s 
counsel), leave to file the briefs was denied.  None of the 
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I. Appeal No. 10-1354 

 The denial of plaintiffs’ motion to set aside the 
judgment for fraud on the court is reviewed for abuse 
of discretion.  Workman v. Bell 484 F. 3d 837, 840 
(6th Cir. 2007). To show entitlement to relief, 
plaintiffs have the burden of presenting clear and 
convincing evidence that defendants’ counsel 
engaged in conduct directed at the court: that was 
either intentionally false, willfully blind to the truth, 
or in reckless disregard for the truth; that was either 
a positive averment or an act of concealment in the 
face of a duty to disclose; and that deceived the court 
in such a way as to affect the outcome of the case.  
Carter v. Anderson, 585 F. 3d 1007, 1011-12 (6th Cir. 
2009); Workman, 484 F. 3d at 840.  Entitlement to 
relief is circumscribed by the public policy favoring 
finality of judgments and termination of litigation.  
Doe v. Lexington-Fayette Urban Cty. Gov’t, 407 F. 3d 
755, 760 (6th Cir. 2005). 

A. Defendants’ Undisclosed Possession of 
Deposit Copy of CD 

First, plaintiffs contend the billing records 
revealed that defendants’ counsel had in early 2006 
obtained a deposit copy of the compact disk plaintiffs 
submitted to the Copyright Office with their 

                                                                                                                         
proposed amicus briefs were resubmitted with the required 
certification. 
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copyright application of Ess Beats.  Defendants’ 
possession of the CD had not been disclosed, 
plaintiffs contend, and defendants are said to have 
deceptively used this nondisclosure to justify efforts 
to compel discovery of Shelton Rivers’ original 
recording of Ess Beats.  These discovery efforts 
revealed that plaintiffs lacked reliable evidence of 
Rivers’ original creation of Ess Beats; that their 
evidence was either tainted, lost or discarded.  And 
these revelations were integral to the district court’s 
summary judgment ruling and dismissal of the 
complaint.  Hence, plaintiffs in effect complain that 
defendants’ misleading nondisclosure contributed to 
the court’s discovery that their claim lacked 
essential evidentiary support.   

In response, defendants explain that the 
deposit copy of the CD did not reveal the date of its 
creation.  It was this fact, they contend, that 
necessitated their pursuit of plaintiffs’ evidence of 
Rivers’ original recording.  They maintain they did 
not conceal anything they were obliged to disclose, 
did not intentionally mislead the court, and, through 
their discovery efforts, helped expose the evidentiary 
weakness of plaintiffs’ claim.  

The district court concluded that defendants 
have the stronger arguments.  Indeed, plaintiffs 
have failed to show how the district court was misled 
in any way that so affected the outcome as to 
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warrant disturbing the court’s judgment under Rule 
60(d)(3).  We find no abuse of discretion in the 
district court’s denial of relief on this ground.  

B. Unsigned Expert Report 

Next, plaintiffs contend the billing records 
disclosed that defendants’ counsel claimed 135 hours 
of work with their computer forensics expert Ives 
Potrafka, whose fee was over $18,000.  Noting that 
Potrafka’s expert report, filed electronically, did not 
bear an actual handwritten signature, plaintiffs 
deduce that Potrafka did not sign the report because 
it did not reflect his opinion, and that the report was 
actually fabricated and falsified by defendants’ 
counsel.  Plaintiffs contend that Potrafka’s report, 
now shown to be unsigned, unreliable, and 
fraudulent, was improperly relied on by the district 
court.  The district court observed that it had 
already addressed and denied numerous challenges 
to Potrafka’s report.  The court held that the 
omission of Potrafka’s actual signature was merely a 
technical defect and that plaintiffs’ objection was not 
timely asserted and was therefore forfeited.  

Defendant’s counsel conceded during appellate 
oral arguments that Potrafka’s original report does 
not bear an ink signature.  Still the circumstances 
her relied on by plaintiffs to accuse counsel of 
perpetrating fraud on the court fall far short of the 
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required clear and convincing evidence.  Moreover, 
even if Potrafka’s report were discounted, this would 
have no impact on the integrity of the summary 
judgment ruling.  The district court’s ruling that 
plaintiffs’’ unauthorized sampling claim lacked 
evidentiary support was not ultimately dependent on 
Potrafka’s report.  Potrafka is a computer forensics 
expert, not a musicologist.  The district court cited 
the opinions of both sides’ musicologists, Judith 
Finell for plaintiffs and Anthony Ricigliano for 
defendants in assessing the merits of plaintiffs’ 
claim.  R. 248 Opinion and Order at 40-41.  Both 
Finell and Ricigliano observed differences between 
Rivers’ Ess Beats and the accused rhythm line in 
“Shot Down.” Further, the district court noted, 
Rivers himself testified that his version sounded 
better than the “Shot Down” version Id. at 40.  It 
was these acknowledged differences that 
undermined plaintiffs’ claim that their actual sound 
recording had been used without permission. Id. at 
41.  Thus, Potrafka’s report, though damaging to 
plaintiffs’ cause in other ways, did not figure into the 
district court’s evaluation of the merits.  It follows 
that even if Potrafka’s report were discounted, the 
summary judgment ruling would be unaffected.3 

                                                            
3 Like their appellate briefing on this issue, plaintiffs’ 
arguments below were devoid of explanation as to how 
Potrafka’s report related to the merits of their claim.  See R. 
327, Brief in Support of Plaintiffs’ Expedited Rule 60(d)(3) 
Motion; R. 332, Plaintiffs’ Reply Brief.  Recognizing this, the 
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Potrafka’s report did have a bearing on the 
district court’s alternative ground for dismissing 
plaintiffs’ complaint, i.e., as a sanction for abusive 
litigation.  Potrafka examined various computer 
hard drives, compact disks and zip disks.  He 
rendered four opinions.  R. 327, ex. A, Potrafka 
Report.  All four opinions were adverse, or at least 
not helpful, to plaintiffs’ litigation positions.  First, 
Potrafka concluded that the Fharmacy Records 
computer to which Rivers assertedly downloaded the 
original iteration of Ess Beats in late 2000 or early 
2001 was not manufactured until 2003 and the hard 
drive in the computer was not manufactured until 
February 2005.  Second, in Potrafka’s opinion, the 
folder on the hard drive containing files related to 
Ess Beats was created in September 2006.  Third, 
Potrafka concluded that it was impossible to 
determine the creation dates of Ess Beats files that 
he examined on a hard drive belonging to R. J. rice.  
Fourth, Potrafka found that the zip disk he 
examined that purportedly contained Rivers’ original 
Ess Beats files had been intentionally wiped clean of 
all data.  Id. In sum, Potrafka found that the 
materials provided to him by the plaintiffs in 

                                                                                                                         
district court asked plaintiffs’ counsel at the hearing how the 
alleged misconduct by defendants’ counsel affected the merits 
of the summary judgment ruling.  Counsel’s response consisted 
of one unsupported and unavailing sentence: “We have 
provided merit, evidence to support our position.” R. 356, 
Hearing Tr. p. 15.  The district court was not persuaded and 
neither are we.  
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incapable of establishing the original creation date of 
Ess Beats.4 

                                                            
4 As indicated above, Plaintiffs have not adduced clear and 
convincing evidence that Potrafka’s report was the product of 
deliberately misleading conduct by defendant’s counsel.  
Plaintiffs’ suspicions, drawn from the lack of an actual 
signature on Potrafka’s report, the size of Potrafka’s fee, and 
the amount of time counsel spent with Potrafka, do not amount 
to clear and convincing evidence of misconduct.  Not did 
plaintiffs, when they moved the district court to set aside its 
twenty-month-old judgment for fraud on the court, present 
evidence refuting or tending to show that Potrafka’s opinion 
about the indeterminacy of the date of Rivers’ creation of Ess 
Beats was inaccurate or erroneous.   
 In conjunction with an earlier motion for relief from 
judgment, plaintiffs filed declarations of Hector Delgado and 
Kirk Jones, attesting to the fact that they had examined a zip 
disk from Shelton Rivers and found that it contained date (I.e., 
had not been wiped clean).  R. 278 ex. E, Delgado Declaration, 
Jones Declaration.  The two declarations each signed in July 
and August 2008 by a person involved in the music industry as 
a producer and engineer for more than a decade, are nearly 
identical.  Both declarants found that the music files on the zip 
disk (19 files) were created between 1998 and 2002.  Each 
declarant found a music file entitled, according to Delgado, 
“EssBeats (Tek/Hip hop) DMX Beat All-Pgm”; and according to 
Jones, “Teck/Hip hop All-Pgm (DMX-“EssBeats”).”  And each 
found this music file to be identical to the beat used by DMX in 
“Shot Down.” 
 These declarations are interesting but deserve little 
weight.  Neither declarant was a computer forensics expert or a 
musicologist.  Further, as noted by the district court, R. 271, 
Opinion and Order at 12-13, the fact that the name of each Ess 
Beats file they examined includes “DMX” undermines the 
assertion that the file was created before 2002.  That is, it is 
implausible that Rivers would have named the file, said to be 
created in 2000-01, for an artist whose unauthorized use of it 
would not become known to him before 2003. 
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Potrafka’s findings and opinions were cited by 
the district court as examples, among many others, 
of the elusive nature of evidentiary support for 
plaintiffs’ claim, discussed under the heading, 
“Evidence of tampering and spoliation of evidence.” 
R. 248 Opinion and Order at 19-22, 27.  Potrafka’s 
opinions did contribute to the district court’s 
conclusion that plaintiffs had engaged in bad-faith 
litigation warranting dismissal.  In the Sixth 
Circuit’s earlier opinion affirming this ruling, the 
court summarized nine instance of plaintiffs’ and 
their counsel’s sanctionable misconduct.  Fharmacy 
Records, 379 F. App’x at 525-26.  Even if Potrafka’s 
report were discounted – and there is no clear and 
convincing reason to do so – the grounds for 
dismissal would be diminished only slightly.5  In 

                                                            
 
5 We note that after the briefing was complete on the motion to 
set aside judgment, plaintiffs submitted the declarations of 
Adam Kelly, a forensic computer examiner and Jeff Rudzki, a 
computer technician.  R. 342 and R. 350, respectively.  Both 
Rudzki and Kelly purportedly examined the same zip disk 
examined by Potrafka, they each found 512 files on it.  Neither 
Kelly’s nor Rudzki’s listing of files included a file named Ess 
Beats.  Neither of these declarants examined the contents of 
any files, neither identified Ess Beats as being one of the files, 
and neither offered an opinion as to when the files were 
created.  Thus, Kelly’s and Rudzki’s declarations raise a 
question as to whether they examined the same disk as 
Potrafka and, if so, why they were able to find data when he 
was not.  Yet, these declarations offer no support for the merits 
of plaintiffs’ claim and, even if they are deemed to refute on of 
Potrafka’s four opinions (i.e., that Rivers’ zip disk contained no 
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other words, even if we determined the district court 
should have discounted Potrafka’s report, we would 
not conclude that the court was obliged to set aside 
its earlier dismissal of the case as a sanction for the 
other instances of misconduct.   

Accordingly, we find no abuse of discretion in 
the district court’s refusal to grant relief under Rule 
60(d)(3) based on suspicions stemming from the lack 
of an actual signature on Potrafka’s report, the 
number of hours defendants’ counsel spent with 
Potrafka, and the size of the fee Potrafka charged 
them.6 

C. Defendant’s Use of a Second 
Musicologist 

Defendants retained the services of 
musicologist Anthony Ricigliano to compare and 
analyze Ess Beats and the accused rhythm line in 
                                                                                                                         
data), they do not significantly undermine the remaining 
reasons cited for dismissal as a sanction for abusive litigation. 
6 For the same reasons, we also find no merit in plaintiffs’ 
challenge to the district court’s refusals to: (1) compel 
defendants to produce a signed copy of Potrafka’s report, (2) 
compel testimony from Potrafka authenticating his report, and 
(3) order defendants to preserve evidence of the data on which 
Potrafka’s report was premised.  Again, the court did not abuse 
its discretion in concluding that plaintiffs had failed to show 
cause to disturb the finality of the judgment.  Nor is this 
conclusion affected by defendants’ counsel’s concession that 
Potrafka’s report did not bear an ink signature.  We therefore 
deny plaintiffs’ post-oral-argument motion to remand based on 
“newly discovered evidence.” 
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“Shot Down.”  He concluded “that although the 
composition Shot Down  and the work  Ess Beats 
both contain essentially the same musical material 
in the accompaniment, they are overall two 
distinctively different recordings.” R. 327, ex. B, 
Ricigliano Report, p. 1.  Ricigliano was not 
defendants’ first choice of a musicology expert.  They 
initially listed Lawrence Ferrara, Ph.D., as their 
musicologist.  In the course of deposing another 
witness, however, defendants’ counsel learned that 
Ferrara had already been contacted in relation to 
this case by one of plaintiffs’ counsel.  Defendants 
therefore sought and obtained the district court’s 
permission to retain Ricigliano.   

Plaintiffs contend the billing records expose 
the falsity of this reason for retaining a second 
expert.  They contend the records show that 
defendants’ counsel made contact with Ricigliano 
months before they became aware of Ferrara’s 
conflict and then ultimately spent thirty hours with 
him in finalizing his report.  Plaintiffs thus argue 
that the given reason for switching experts was 
fraudulent and that defendants really retained 
Ricigliano because they were unhappy with 
Ferrara’s opinion.  

Again, plaintiffs’ suspicions of wrongdoing are 
not supported by any evidence, much less clear and 
convincing evidence.  As the district court observed, 
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in pretrial proceedings, “[c]hanging expert witnesses 
in not encouraged, but it’s – but it’s not particularly 
unusual.” R. 356, Hearing TR. at 28.  Nor is there 
evidence suggesting Ricigliano’s report is anything 
but an accurate account of his expert opinion.  We 
find no abuse of discretion in the district court’s 
rejection of this argument.   

In sum, we find no error in the district court’s 
refusal to set aside its judgment based on plaintiffs’ 
arguments of fraud on the court. 

II. Appeal No 10-2073 

 Plaintiffs’ second appeal challenges the 
district court’s award of attorney’s fees. On August 
13, 2008, the district court conducted a hearing on 
several post-judgment motions, including 
defendants’ motion for attorney fees.  The court took 
the motions under advisement and issued an opinion 
and order two days later holding that defendants 
were entitled to recover their attorney’s fees as 
prevailing parties under the Copyright Act, 17 
U.S.C. § 505, and under 28 U.S.C. § 1927, because 
plaintiffs vexatiously multiplied proceedings during 
discovery.  R. 271, Opinion and Order at 15-17.  The 
court stated: “In the present case the Court has little 
trouble concluding that the plaintiffs and their 
counsel should be held jointly and severally liable for 
the defendants’ costs and fees.” Id. at 17.  The court 
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further stated: “there likely is cause to hold attorney 
Gregory Reed accountable for at least a portion of 
the fees and expenses…” Id. at 17-18.  The court left 
open and referred the questions of (a) the amount of 
fees and costs recoverable, and (b) whether plaintiffs’ 
counsel should be held personally accountable for 
any or all of those fees and expenses, to the 
magistrate judge for preparation of a report and 
recommendation. Id. at 20.  The magistrate judge 
conducted a hearing and issued his report and 
recommendation, recommending defendants be 
awarded a total of $546,199.89 in attorney’s fees and 
costs. R. 320, Report and Recommendation at 34-35.  
He also recommended that responsibility for most of 
these fees and costs be shared jointly and severally 
by plaintiffs and their attorney Gregory Reed, but 
that Reed alone be held personally liable for expert 
witness fees totaling $28, 467.56. Id. The district 
court overruled plaintiffs’ objections and adopted the 
report and recommendation on July 23, 2010.  R. 
363, Opinion and Order.  We review for abuse of 
discretion. Bridgeport Music, Inc. v. WB Music Corp., 
520 F. 3d 588, 592 (6th Cir. 2008); Hall v. Liberty Life 
Assurance Co. of Boston, 595 F. 3d 270, 275 (6th Cir. 
2010). 

A. Referral under 28 U.S.C. § 636(b)(1)(A) 

 Plaintiffs contend the district court erred as a 
matter of law when it referred the attorney’s fees 
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matter to the magistrate judge pursuant to 28 U.S.C. 
§ 636(b)(1)(A).  Plaintiffs argue that § 636(b)(1)(A) 
applies only to pretrial matters, not a post-judgment 
motion for attorney’s fees.  Further, the referral of 
the motion for attorney’s fees under § 636(b)(1)(A) “to 
hear and determine any pretrial matter” is said to be 
erroneous because the magistrate judge lacked 
authority to determine fees and costs.  See Massey v. 
City of Ferndale, 7 F. 3d 506, 510-11 (6th Cir. 1993). 

Technically, plaintiffs are right.  The district 
court should have made the referral under § 
636(b)(3), which is broad enough to encompass post-
judgment motions. See, e.g., Callier v. Gray, 167F. 3d 
977, 983 (6th Cir. 1999) (upholding a district court’s 
referral for determination of damages to a 
magistrate judge under § 636(b)(3)).  However, this 
technical or clerical error in the district court’s order 
resulted in no substantive prejudice.  For although 
the district court inadvertently cited the wrong 
subsection, the court’s order specifically directed the 
magistrate judge to “prepare a report and 
recommendation.” R. 271, Opinion and Order at 20.  
“A Magistrate Judge is not permitted to determine 
costs or fees but may make a report and 
recommendation to the district court on such issues.” 
McCombs v. Meijer, Inc., 395 F. 3d 346, 360 (6th Cir. 
2005) (citing Massey, 7 F. 3d at 510).  And indeed, 
consistent with the district court’s order, the 
magistrate judge conducted a hearing and prepared 
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a report and recommendation.  The parties were 
then given opportunity to file objections.  Plaintiffs 
did so and their objections were subject to de novo 
review by the district judge, in accordance with 
§636(b), before final disposition.  Plaintiffs raised 
this very objection and the district court clearly and 
properly explained why it was meritless.  We agree.  
Despite the order’s citation of the wrong subsection, 
the procedure actually followed by the magistrate 
judge and district judge was entirely consonant with 
the law.   

B. De Novo Review of Objections 

Plaintiffs contend the district court did not 
really undertake de novo review of all their 
objections.  Indeed, the district court properly 
refused to revisit prior rulings that had become law 
of the case under the auspices of objections to a 
report and recommendation whose purpose was 
limited to determining the amounts of fees and costs 
recoverable by defendants and the extent of 
plaintiffs’ counsel’s liability therefor.  Consistent 
with the order of reference, the recommended 
findings in the 36-page report and recommendation 
were properly limited to these questions.  These are 
the findings to which plaintiffs were permitted to 
lodge objections under 28 U.S.C. § 636(b).  Yet, the 
district court noted that plaintiffs filed no objection 
to the magistrate judge’s recommended findings 
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regarding the reasonableness of the hours claimed 
and the reasonable hourly rate recoverable.  
“Instead, the plaintiffs’ objections focus on 
procedural issues and other matters already decided 
by the Court and affirmed on appeal.”  R. 363, 
Opinion and Order at 12. 

Plaintiffs misconstrue their entitlement to de 
novo review of objected-to recommended findings as 
entitling them to reconsideration of issues over 
which the magistrate judge had no authority.  The 
district court properly refrained from addressing 
such inapposite objections, many of which were 
based on the same arguments that plaintiffs used to 
support their motion to set aside the judgment for 
fraud on the court.  The district court, quite 
appropriately, addressed those arguments in the 
context of the motion to set aside the judgment.  As 
explained above, its denial of that motion has not 
been shown to be an abuse of discretion.  

Plaintiffs further complain, in relation to 
objections the district court did address, that the 
court’s summary explanations of its reasons for 
overruling the objections do not satisfy the “de novo 
review” requirement.  To be sure, the district court 
“cannot simply ‘concur’ in the magistrate’s findings, 
but it must conduct its own review in order to adopt 
the recommendations.” McCombs, 395 F. 3d at 360.  
Yet, ordinarily, absent evidence to the contrary, the 
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district court’s statement that it conducted de novo 
review is deemed sufficient to show compliance with 
the requirement.  Pinkston v. Madry, 440 F. 3d 879, 
894 (7th Cir. 2006); Habets v. Waste Mgmt., Inc., 363 
F. 3d 378, 381-82 (5th Cir. 2004).  Moreover, the 
filing of an objection does not oblige the district court 
to ignore the report and recommendation; it requires 
the court to give fresh consideration to the finding 
objected to insofar as the objection impugns the 
integrity of the finding.  28 U.S.C. §636(b); Fed. R. 
Civ. P. 72(b)(3). 

Here, the 36-page report and recommendation 
includes a thorough explanation for the 
recommended disposition.  The district court was not 
required to recapitulate this reasoning in addressing 
plaintiffs’ objections, but only to augment it as 
needed to fairly address plaintiffs’ objections.  In our 
opinion, the district court adequately did so in 
addressing plaintiffs’ objections R. 363, Opinion and 
Order at 15-18.  The district court’s reasoning, 
though terse, is clear and confirms that it undertook 
the required de novo review.  We find no abuse of 
discretion in the court’s failure to make more explicit 
findings. 

C. Evidence of Abusive Litigation 

Plaintiffs contend the record does not justify 
imposition of sanctions for having “unreasonably and 
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vexatiously” multiplied proceedings under 28 U.S.C. 
§ 1927.  To the extent plaintiffs challenge the 
magistrate judge’s report and recommendation in 
this regard, their objection in inapposite.  
Defendants’ entitlement to fees and costs under § 
1927 had already been decided by the district court 
and the magistrate judge had no authority to revisit 
or undermine the district court’s earlier holding that 
defendants were entitled to fees and costs under § 
1927. 

The magistrate judge took note of the 
instances of misconduct catalogued in the district 
court’s summary judgment/dismissal ruling.  R. 320, 
Report and Recommendation at 6-7.  Echoing the 
district court’s earlier conclusion, the magistrate 
judge observed: 

I am fully persuaded that Mr. 
Reed’s deceptive and indefensible 
manipulation of the purported 
evidence in this case is 
responsible for the entirety of the 
time and effort Defendants were 
obliged to expend in their defense 
of a highly questionable if not 
frivolous, copyright claim.  Had 
an honest and competent 
evaluation of the evidence been 
undertaken prior to the filing of 
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the Complaint, it is likely that no 
court action would have been 
filed.  I view this case as a perfect 
example of a circumstance 
warranting the imposition of an 
award of costs, expenses and 
attorneys’ fees under 28 U.S.C. § 
1927. 

Id. at 8. The magistrate judge thus explained, 
consonant with the district court’s earlier holding, 
why defendants were entitled to recover for the 
entirety of their time and effort.  

 Plaintiffs’ contention that the district court 
abused its discretion by refusing to specifically 
reconsider the grounds for its earlier ruling that fees 
and expenses should be awarded both under the 
Copyright Act and as a sanction is also unavailing.  
The district court based the § 1927 award of fees and 
costs largely on the same circumstances that 
justified dismissal of the complaint.  This dismissal 
has been upheld on appeal and we see nothing in the 
subsequent proceedings to undermine the 
determination that discovery abuses justifying 
sanctions took place.  Further, we have already 
explained that plaintiffs’ continuing efforts to have 
the district court’s summary judgment/dismissal 
ruling set aside are ineffectual.  Accordingly, we 
reject this claim of error as inapposite and meritless.   
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D. Defendant Nassar as Prevailing Party 

Plaintiffs maintain that the summary 
judgment ruling in favor of defendants based on 
technical differences between the sound recordings 
of Ess Beats and the accused rhythm line in “Shot 
Down” is an insufficient basis for holding defendant 
Salaam Nassar a “prevailing party” under the 
Copyright Act.  Again, Nassar’s prevailing party 
status was established in the district court’s 
summary judgment ruling in March 2008, a 
judgment that has since been affirmed on appeal.  
Plaintiffs cannot challenge this ruling through this 
appeal attacking the court’s attorney’s fees award.  

E. Procedural Challenge to § 1927 
Sanctions 

Finally, plaintiffs contend it was an abuse of 
discretion for the district court to approve the 
recommended award of attorney’s fees and costs 
under 28 U.S.C. § 1927 where the procedure leading 
up to the court’s August 2008 ruling that defendants 
were entitled to such sanctions was defective and 
tainted by the district judge’s bias.  

The procedure is said to have been flawed in 
that plaintiffs’ counsel were not afforded prior notice 
that they, as opposed to their clients, could be held 
liable for § 1927 sanctions.  This claim is meritless.  
Defendants, in their written motion for attorney’s 
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fees under § 1927, addressed by the district court in 
the hearing conducted on August 13, 2008, expressly 
asked and argued for imposition of sanctions on 
plaintiffs and their counsel, specifically, “Gregory 
Reed; Gregory J. Reed & Associates, P.C.; Stephanie 
L Hammonds; and the Law Office of Stephanie L. 
Hammonds.” R. 252, Defendants’ Motion for 
Attorney’s Fees and Costs at 12-15.  Defendants’ 
request that plaintiffs and their counsel be held 
liable was reiterated at the hearing.  R. 273, hearing 
Tr. at 7.  Plaintiffs’ counsel were clearly on notice 
that sanctions were sought based on their own 
misconduct and that the question of their liability 
for such sanctions was before the district court.   

That plaintiffs’ counsel were aware of this 
possibility is confirmed by their briefing in 
opposition to the motion, wherein they specifically 
argued that defendants were not entitled to an 
award of “Attorney Fees Against Plaintiffs and their 
Counsel.”  R. 257, Plaintiffs’ Response in Opposition 
at 13-19.  When given an opportunity to respond to 
the motion at the hearing in the district court, 
plaintiffs’ counsel relied largely on their briefing, but 
also pointed out that defendants’ counsel were 
responsible for multiplying and protracting 
proceedings.  R. 273, Hearing Tr. at 16-20.  The 
record thus discloses that plaintiffs’ counsel had 
ample opportunity to contest their liability before 
the district court issued its ruling that plaintiffs and 
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their counsel were jointly and severally liable.  R. 
271, Opinion and Order at 17, 20. 

Further, plaintiffs’ counsel had ample 
opportunity to challenge the specific fees and costs 
claimed by defendants in the hearing conducted by 
the magistrate judge on January 9. 2009.  R. 318, 
Hearing Tr. at 19-40, 42-47.  Then after the 
magistrate judge issued his report and 
recommendation on November 5, 2009, plaintiffs’ 
counsel took full advantage of their opportunity to 
file objections.  See R. 321, Objections; R. 323, 
Supplemental Objections; R. 326, Second 
Supplemental Objections.  The district court finally 
overruled the objections and awarded attorney’s fees 
to defendants in accordance with the report and 
recommendation on July 23, 2010. R. 363, Opinion 
and Order.  We therefore conclude that plaintiffs 
and their counsel received fair notice and 
opportunity to be heard before attorney’s fees were 
awarded.   

Finally, the question of the district judge’s 
alleged bias plays no role in this appeal.  Plaintiffs’ 
motion to disqualify the Honorable David M. Lawson 
was, pursuant to E.D. Mich. L.R. 83.11(d), referred 
to and denied by another district judge, the 
Honorable Stephen J. Murphy, in November 2008. 
R. 309, Order Denying Motion to Disqualify.  That 
order was affirmed by the Sixth Circuit in the 
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earlier appeal.  Fharmacy Record, 379 F. App’x at 
527.  There are no grounds to reconsider this “law of 
the case” in this appeal. 

III. Conclusion 

Thus, finding no merit in any of plaintiffs’ claims 
of error, we AFFIRM both the district court’s denial 
of the motion to set aside the judgment and the 
district court’s award of attorney’s fees and costs.   
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UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

No. 05-72126 
Honorable Judge David M. Lawson 

 
[Filed February 25, 2010] 

__________________________________________ 
FHARMACY RECORDS, ET AL.  ) 
SHELTON RIVERS,    ) 

     ) 
Plaintiffs,    ) 

v.       ) 
       ) 
SALAAM NASSAR, ET AL.,   ) 
        

Defendants.   ) 
_________________________________________ ) 
 
ORDER DENYING THE PLAINTIFFS’ MOTION 

FOR PRESERVATION OF THE SIGNED 
FORENSIC REPORT UNDER RULE 65 

“LIMITED INJUNCTIVE RELIEF” AND HAVE 
SIGNED THE FORENSIC REPORT 

DEPOSITED WITH THE COURT OR IN A 
MANNER AS DESIGNATED FOR 

SAFEKEEPING 
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 On February 19, 2010, the plaintiffs filed a 
motion entitled “motion for preservation of the 
signed forensic report under Rule 65 ‘limited 
injunctive relief’ and have the signed forensic report 
deposited with the court or in a manner as 
designated for safekeeping.” The plaintiffs’ motion 
was filed in support of the plaintiffs’ other motion 
pending with the Court at the time- a motion to set 
aside the Court’s judgment for fraud, which attacked 
the admissibility of the expert witness report 
prepared by the defendants’ witness Ives Potrafka. 
The plaintiffs now wish to supplement the record 
with what they claim to be the only signed report by 
Mr. Potrafka, some nine hundred pages in length.  
 
 Because the Court already has entered a 
judgment in this case on March 31, 2008 and the 
plaintiffs have filed a notice of appeal shortly 
thereafter, this Court is not free to expand the record 
in this case. See United States v. Murdock, 398 F.3d 
491, 499 (6th Cir. 2005) (citing Fed. R. App. P. 10(e)). 
During the most recent hearing on February 23, 
2010, the parties informed the Court that the Sixth 
Court of Appeals already had heard oral argument 
in the plaintiffs’ appeal, and is expected to issue a 
ruling soon. In addition, the Court has since denied 
the plaintiffs’ motion to set aside the March 31, 2008 
judgment as a product of fraud on the Court, which 
undermines usefulness of expanding the record with 
the nine-hundred-page version of Mr. Potrafka’s 
report. This matter is now closed, and its proper 
resolution appears to be “beyond any dispute.” 
Therefore, the Court will deny the plaintiffs’ motion. 
Cf. Cincinnati Ins. Co. v. Beazer Homes Invs., LLC-
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F.3d-, -,2010 WL 374725 at *12(6th Cir. 2010) (noting 
that when the court of appeals considers a request to 
supplement the record with the material not 
reviewed by the district court, one of the factors 
weighing against supplementing is that “‘proper 
resolution of the case was beyond any dispute”’) 
(quoting Murdock, 398 F.3d at 499))).  
 
 Accordingly, it is ORDERED that the 
plaintiffs’ motion for preservation of the signed 
forensic report under Rule 65 ‘“limited injunctive 
relief’ and have the signed forensic report deposited 
with the court or in a manner designated [dkt.#347] 
is DENIED.  
 
   s/David M. Lawson   
   DAVID M. LAWSON 
   United States District Judge 
 
Dated: February 25, 2010 
 

 

 

 

 

 

 

 



28a 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN  

SOUTHERN DIVISION 
 

No. 05-72126 
Honorable David M. Lawson 

 
[Filed February 24, 2010] 

__________________________________________ 
FHARMACY RECORDS, ET AL.  ) 
SHELTON RIVERS,    ) 

     ) 
Plaintiffs,    ) 

v.       ) 
       ) 
SALAAM NASSAR,ET AL.,   ) 
       ) 

Defendants.   ) 
_________________________________________ ) 
 

ORDER DENYING THE PLAINTIFFS’ RULE 
60(d)(3) MOTION TO SET ASIDE JUDGMENT 

AS PRODUCT OF FRAUD ON THE COURT 
  
 On November 25, 2009, the plaintiffs filed a 
motion to set aside the March 31, 2008 judgment as 
a product of fraud on the Court. On February 23, 
2010, the Court held a hearing on the plaintiffs’ 
motion where it heard oral arguments by the parties. 
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At the end of the hearing, the Court announced its 
decision from the bench and denied the plaintiffs’ 
motion.  
 
 Accordingly, it is ORDERED that the 
plaintiffs’ motion to set aside the March 31, 2008 
judgment as a product of fraud on the Court 
[dkt.#327] is DENIED for the reasons stated on the 
record.  
 
   s/David M. Lawson    
   David M. Lawson 
   United States District Judge 
 
 
Dated: February 24, 2010 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

CASE NO.: 05-72126 
 

[Filed February 18, 2010] 
__________________________________________ 
FHARMACY RECORDS ,ET AL.  ) 
SHELTON RIVERS,    ) 

     ) 
Plaintiffs,    ) 

v.       ) 
       ) 
SALAAM NASSAR,    ) 
DARRIN DEAN,     ) 
DEF JAM RECORDING,    ) 
RUFF RYDERS.      ) 
JANICE COMBS PUBLISHING,  ) 
SOO SOOS SWEET SWISHER MUSIC, ) 
JOHN DOE, ET AL.,    ) 
       ) 

Defendants.   ) 
_________________________________________ ) 
 

ORDER 
 

The matter is before the Court on several 
motions filed by the plaintiffs in anticipation of the 
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hearing on their motion to set aside the March 31, 
2008 judgment pursuant to Fed. R. Civ. P. 60(d)(3) 
scheduled for February 23, 2010.  The five motions 
are titled as follows: 

 
 Dkt. # 336: Plaintiffs’ expedited 
motion to show cause as to why defense 
counsel should not produce the signed 
actual forensic report of plaintiffs’ 
tested zip disk at the February 23, 2010 
motion hearing after plaintiffs 
requested verification in violation of the 
Court Rule 26, etc.; 
 
 Dkt. # 337: Amended plaintiffs’ 
expedited motion to show cause as to 
why defense counsel should not produce 
the signed actual forensic report of 
plaintiffs’ tested zip disk at the 
February 23, 2010 motion fraud 
hearing after plaintiffs requested 
verification in violation of the court 
rules 26, 37, etc. and produce R.J. Rice 
original evidence defense counsel 
promised to return and refused to do so; 
 
 Dkt. # 338: Plaintiffs’ expedited 
motion to compel Ives Potrafka to 
attend February 23, 2010 hearing and 
offer testimony on plaintiffs’ Rule 
60(d)(3) motion re: his unsigned 
computer forensic report; 
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Dkt. # 339: Plaintiffs’ motion for 
expedited consideration of their 
expedited motion to compel Ives 
Potrafka to attend February 23, 2010 
hearing and offer testimony on 
plaintiffs’ Rule 60(d)(3) motion re: his 
unsigned computer forensic report; 

 
Dkt. # 340: Plaintiffs’ motion for 

immediate consideration of their 
amended expedited motion to show 
cause as to why defense counsel should 
not produce the signed actual forensic 
report of plaintiffs’ tested zip disk at 
the February 23, 2010 motion fraud 
hearing after plaintiffs requested 
verification in violation of the court 
rules 26, 37, etc. and produce R.J. Rice 
original evidence defense counsel 
promised to return and refused to do so. 
 
These motion actually present three request 

by the plaintiffs: (a) to compel the defendants’ expert 
witness Ives Potrafka to attend a hearing on 
February 23; (b) to compel production of Potrafka’s 
signed computer report with a bit-stream image 
(digital fingerprint) of the zip disk that Potrafka 
allegedly took from the plaintiffs’ counsel’s office in 
December 2006; and (c) to compel defense counsel to 
return certain document that, in the plaintiffs’ view, 
suggest that R.J. Rice paid the plaintiffs to create 
“Ess Beats” in 2001 and that R.J. Rice hired an 
attorney regarding the defendants’ alleged stealing 
of the plaintiffs’ beat.  The plaintiffs maintain that 
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this discovery is necessary to support relief request 
in their motions, the plaintiffs continue their attack 
on witness Potrafka’s report, upon which the Court 
relied in granting the defedants’ motion for summary 
judgment, contending that some of the defense 
lawyer exerted “undue influence” over Potrafka’s 
forensic report, and thereby perpetrated a fraud on 
the Court. Pls.’ Expedited Mot. [dkt. # 336], at 4. 

 
However, there is no right to post-judgment 

discovery. See H. K. Porter Co. v. Goodyear Tire & 
Rubber Co., 536 F.2d 1115, 1118 (6th Cir. 1976) 
(stating that neither the movant nor the court itself 
could find any cases dealing with the right to 
discovery post-judgment); United States v. State of 
Mich., 680 F. Supp. 928, 1020 (W.D. Mich. 1987) (“In 
general, the discovery rules . . . apply only to pre-
trial proceedings, and are inapplicable to post-trial 
proceedings.”); Hewlett v. Davis, 844 F.2d 109, 115 
(3d Cir. 1988) (stating that in general, the Rules do 
not apply post-judgment, but observing that the 
court’s inherent discretion to order discovery does 
not end with entry of judgment); Carr v. Dist. of 
Columbia, 543 F.2d 917, 929 n.97 (D.C. Cir. 1976) 
(requiring that post-judgment discovery “satisfied 
the threshold requirement applicable to independent 
actions predicated on newly-discovered evidence”). 
But See Rodriguez v. IBP, Inc., 243 F.3d 1221, 1230 
n.4 (10th Cir. 2001) (rejecting an argument that 
discovery rules do not apply to post-trial procedures). 
As the Sixth Circuit recognized in a case involving a 
post-judgment motion alleging fraud on the court, 
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a request for discovery for the purpose 
of attacking a final judgment involves 
considerations not present in pursuing 
discovery in a pending action prior to a 
judgment. Primary among these 
considerations in the public interest of 
the judiciary in protecting the finality of 
judgments. Particularly is this true in 
the long-drawn-out . . . case litigated 
through all of the Federal Courts where 
prior to judgment there had been 
extensive discovery. 
 

[The movant] is plainly not 
entitled to discovery of document it did 
not request in pretrial discovery. The 
only documents relevant to this fraud 
claim are those which [the movant] 
requested earlier but which [the 
opposing party] allegedly willfully failed 
to produce. [The movant] apparently 
believes that it is entitled to broader 
discovery so that it can fish for other 
documents arguably within the class of 
documents which it could have 
requested in pretrial discovery. We do 
not consider the granting of post-
judgment discovery a proper vehicle for 
reviewing the integrity of pretrial 
discovery. 

 
H.K. Porter Co., 536 F.2d at 1118. 
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 Certainly, courts have inherent discretion to 
order discovery in post-judgment matters. Harris v. 
Nelson, 394 U.S. 286, 299 (1969). However, this 
Court does not find appropriate the allowance of 
more discovery in the present case. The reliability of 
Potrafka’s report and the propriety of defense 
counsel’s conduct throughout this litigation have 
been litigated at length. First, Potrafka’s report was 
a subject of the plaintiffs’ Daubert motion, in which 
the plaintiffs attacked its methodology, alleged that 
the report is unreliable for several other reasons, 
and asserted that Potrafka’s opinion was not formed 
independently. See Pls.’ Daubert Mot. [dkt. # 211]. 
The Court denied that motion in its March 31, 2008 
opinion and order. In rejecting the plaintiffs’ 
contention, the Court noted that the plaintiffs’ 
motion was tardy – filed seven months after 
Potrafka had submitted his report – and it was 
“mostly plagiarized from the defendant’s motion.” 
Op. & Order Granting Defs’ Mot. for Sum. J. [dkt. # 
248], at 46. Second, the plaintiffs made serious 
allegations about defense counsel tampering with 
evidence and asserted that, among other things, 
defense counsel filed “false and misleading reports in 
attempt to prove a creation date” in the plaintiffs’ 
motions to dismiss. Pls.’ Second Mot. for Dismissal 
[dkt. # 239], at 4; see also Pls.’ First Mot. for 
Dismissal [dkt. # 219]. Although the Court rejected 
these motions on October 25, 2007, the plaintiffs 
continued to assert various forms of nefarious 
behavior by defense counsel in their motion for 
attorney’s fees and costs, which was also rejected by 
the Court. See Pls.’ Mot. for Costs and Attorney Fees 
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in Violation 28 U.S.C. § 1927 [dkt. # 241]; Op. & 
Order Granting Defs.’ Mot. for Sum. J. [dkt. # 248]. 
 
 Ultimately, it was the plaintiffs’ and not the 
defendants’ misconduct (among other things) that 
prompted the Court to grant the defendants’ motion  
for summary judgment on March 31, 2008. 
Immediately following the dismissal, however, the 
plaintiffs filed four Rule 60 motions and a motion for 
attorney’s fees attacking, among other things, the 
Court’s reliance on Potrafka’s report. See Pls.’ 
Counsel’s Mot. for Relief from Op. & Order [dkt. # 
250]; Pls.’ Mot. for Reconsideration & to Correct 
Mistakes [dkt. #253]; Pls.’ Counsel’s Expedited Mot. 
for Relief [dkt. # 268]; Pls.’ Mot. for Relief from the 
March 31, 2008 Order [dkt. # 269]; Pls.’ Second Mot. 
for Costs & Attorney Fees [dkt. # 251]. The Court 
denied the plaintiffs’ motions on August 15, 2008. 
Op. & Order Denying Pls.’ Request to Disqualify 
Judge, Denying Pls.’ Mots. For Reconsideration [dkt. 
# 271], at 12-13. 
 
 The plaintiffs followed up with eight more 
motions for relief from judgment or other decisions of 
the Court. See Pls.’ Counsel’s Expedited Mot. for 
Relief from the Court’s Mar. 31, 2008 & Aug. 15, 
2008 Orders Dismissing the Pls.’ Case [dkt. # 277]; 
Pls’ Counsel’s Expedited Mot. for Relief from the 
Court’s Mar. 31, 2008 & Aug. 15, 2008 Order 
Dismissing the Pls.’ Case [dkt. #278]; Pls.’ Expedited 
Mot. for Relief under Fed. R. 60(b)(1)-(3) and (6) [dkt. 
# 285]; Pls’ Expedited Mot. for Relief from the Aug. 
15, 2008 Order Granting Mot. for Attorney Fees and 
Costs [dkt. # 290]; Am. Pls’ Expedited Mot. for Relief 
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under Fed. R. 60(b)(1)-(3) and (6) [dkt. # 291]; Pls’ 
Mot. for Relief from the Aug. 15, 2008 Order 
Denying Mot. for Reconsideration [dkt. # 300]; Pls’ 
Mot. for Relief from the Aug. 15, 2008 Order 
Denying Their Expedited Mot. for Relief from the 
Court’s Mar. 31, 2008 Order [dkt. # 306]; Pls’ Mot. 
for Relief and Show Cause Attorney Schefman Based 
Upon Rule 60(a)-(b)(1), (3), (6) [dkt. # 312]. Many of 
these motions against challenged Potrafka’s report 
and alleged various improprieties in preparation of 
the report and in defense counsel’s interactions with 
that witness. Once again, the Court rejected these 
accusations, observing that it had considered them 
in the past and cautioning that plaintiffs against 
filing repetitive motions for reconsiderations or relief 
from the judgment. See Op. & Order Denying Pls.’ 
Several Mot. for Relief from Judgments & Orders 
[dkt. #313], at 5-8. Nevertheless, the matter is 
scheduled for a hearing once again, this time on the 
plaintiffs’ Rule 60(d)(3) motion to set aside the 
March 31, 2008 judgment as a product of fraud on 
the Court. 
 
 The plaintiffs explain that they need 
additional discovery to support their most recent 
motion to set aside the judgment scheduled for a 
hearing on February 23, 2010. That motion, 
however, has little to do with validity of Potrafka’s 
report or return of R.J. Rice’s original receipts and 
checks. Rather, it focuses on defense counsel’s 
receipt of the original CD from the Copyright Office, 
counsel’s addition of musicologist Anthony Ricigliano 
to the witness list, and counsel’s interactions with 
witness Tonyetta Martinez and Mr. Rofeal Jackson. 
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See Pls.’ Expedited Rule 60(d)(3) Mot. to Set Aside 
[dkt. # 327], at 3-4 (listing four categories of 
counsel’s alleged misconduct). The only fault of 
defense counsel concerning Potrafka’s report alleged 
in the plaintiffs’ most recent motion is 
“micromanaging the report.” Id. at 4. This argument 
has been raised and squarely rejected by the Court 
in the past, and the Court does not intend to reopen 
the discussion of its merits. Nor does the plaintiffs’ 
most recent motion for relief from judgment even 
mention R.J. Rice’s original materials that, the 
plaintiffs now allege, are somehow crucial to ruling 
on this motion. Because of the discrepancies in the 
subject-matter of the plaintiffs’ underlying fraud-on-
the-court motion and their derivative discovery 
motions, it is obvious that discovery of these 
categories of material or production of Mr. Potrafka 
as a witness is excessive and redundant. 
 
 More importantly, at this point in the 
litigation – when the Court has rendered its 
judgment on the merits, dealt extensively with at 
least fourteen of the plaintiffs’ post-judgment 
motions, and where the matter is now on appeal 
before the Sixth Circuit – “the public interest of the 
judiciary in protecting the finality of judgment” is 
paramount. H. K. Porter Co., 536 F.2d at 1118. There 
is no reason to believe that the discovery requested 
by the plaintiffs will unearth new, heretofore-
unknown evidence of fraud, let alone evidence that 
would be relevant to the plaintiffs’ motion noticed for 
a hearing. “A [party] can change his positions, but he 
is not entitled to a post-trial fishing expedition to 
support his new position . . . especially when there is 
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no reason to believe that what he belatedly seeks 
would be useful.” Hammond v. Hall, 586 F.3d 1289, 
1313 (11th Cir. 2009). The Court therefore will deny 
the plaintiffs’ motions for post-judgment discovery. 
 
 Accordingly, it is ORDERED that the 
plaintiffs’ motion for expedited consideration of their 
expedited motion to compel Ives Potrafka to attend 
the February 23, 2010 hearing and offer testimony 
on plaintiffs’ Rule 60(d)(3) motion [dkt. # 339] and 
the plaintiffs’ motion for immediate consideration for 
their amended expedited motion to show cause as to 
why defense counsel should not produce the signed 
actual forensic report of plaintiffs’ tested zip disk at 
the February 23, 2010 motion fraud hearing [dkt. # 
340], to the extend they seek expedited consideration 
of the discovery motions listed below, are 
GRANTED. 
 
 It is further ORDERED that the plaintiffs’ 
expedited motion to show cause as to why defense 
counsel should not produce the signed actual forensic 
report of plaintiffs’ tested zip disk at the February 
23, 2010 motion hearing [dkt. # 336] is DENIED. 
 
 It is further ORDERED that the plaintiffs’ 
amended expedited motion to show cause as to why 
defense counsel should not produce the signed actual 
forensic report of plaintiffs’ tested zip disk at the 
February 23, 2010 motion fraud hearing [dkt. # 337] 
is DENIED. 
 
 It is further ORDERED that the plaintiffs’ 
expedited motion to compel Ives Potrafka to attend 



40a 
 

 
 

the February 23, 2010 hearing [dkt. # 338] is 
DENIED. 
 
   s/David M. Lawson                                       
   DAVID M. LAWSON 
   United States District Judge 
 
Dated: February 18, 2010 
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UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 
 

[Filed March 27, 2012] 
        
FHARMACY RECORDS, ET AL.,  ) 
 Plaintiffs-Appellants,   ) 
       ) 
v.        ) 
       ) 
SALAAM NASSAR, ET EL.,   ) 
 Defendants-Appellees.    ) 
       ) 
 

BEFORE: McKEAGUE and WHITE, Circuit 
Judges; and BARRETT* District Judge. 

 
 The court having received a petition for 
rehearing en banc, and the petition having been 
circulated not only to the original panel members, 
but also to all other active judges of this court, and 
no judge of this court having requested a vote on the 
suggestion for rehearing en banc, the petition for 
rehearing has been referred to the original panel.  
 
 The panel has further review the petition for 
rehearing and concludes that the issues raised in the 

                                                            
* Hon. Michael R. Barret, United States District Judge for the 
Southern District of Ohio, sitting by designation 
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petition were fully considered upon original 
submission and decision of the cases. Accordingly, 
the petition is denied.  
 
 
 

 ENTERED BY THE COURT 
          

   Leonard Green, Clerk 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

Case Number 05-72126 
 

[Filed July 23, 2010] 
________________________________________________ 
FHARMACY RECORDS,    ) 
SHELTON RIVERS, ET AL.    ) 
        ) 
  Plaintiffs,     ) 
v.        ) 
        ) 
SALAAM NASAAR, ET AL.    ) 
Agents and Attorneys,       )
        )
        ) 

     ) 
Defendants,    ) 

_______________________________________________  ) 
 

OPINION AND ORDER OVERRULING 
PLAINTIFFS’ OBJECTIONS TO MAGISTRATE 
JUDGE’S REPORT AND RECOMMENDATION 
TO AWARD ATTORNEY’S FEES, ADOPTING 

REPORT AND RECOMMENDATION, AND 
GRANTING IN PART DEFENDANTS’ MOTION 

FOR ATTORNEY FEES AND COSTS 
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 Presently before the Court are the Plaintiffs’ 
objections to a report filed by Magistrate Judge 
Donald A. Scheer pursuant to an order entered by 
the undersigned to conduct appropriate hearings on 
a joint motion for attorney’s fees and costs filed by 
the defendants. On August 15, 2008, the Court found 
that the defendants were entitled to attorney’s fees 
and costs in some amount, but referred the matter to 
Judge Scheer for a report on “the amount of 
attorney’s fees, costs, and expenses, if any, that 
should be awarded to the respective defendants, and 
to determine further whether the plaintiffs’ 
attorneys ought to be personally accountable for any 
or all of those fees and expenses.” Op. & Order [dkt 
#271] at 19. On November 5, 2009, Judge Scheer 
filed his report recommending that the defendants’ 
motion be granted in part, allowing some fees as 
requested, reducing some, disallowing others, and 
discussing expense reimbursement. Judge Scheer 
also recommended that the plaintiffs’ attorney, 
Gregory J. Reed, should be held personally liable for 
the attorney’s fees and some of the expert witness 
expenses. The plaintiffs filed timely objections to the 
report and recommendation, followed by two sets of 
repetitive supplemental objections. The defendants 
responded, and the matter is before the Court for de 
novo review. 
 
 In its previous order, the Court found that the 
defendants had shown that they were entitled to 
attorney’s fees under the Copyright Act and as a 
result of discovery abuse by plaintiffs. However, 
because the defendants did not make a proper 
showing that the amount of fees and costs they seek 
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is reasonable, the Court engaged the services of 
Judge Scheer to address the details of the fee 
motion. The Court now reaffirms its determination 
that the defendants are entitled to attorney’s fees 
under the Copyright Act, 17 U.S.C. § 505, and fees 
and costs under 28 U.S.C. § 1927 and, finding no 
merit in any of the plaintiffs’ objections and agreeing 
with the findings and reasoning of the magistrate 
judge, adopts the recommendation as to the amounts 
and allocations.  

I. 
 The facts of this case are set forth in detail in 
the Court’s order granting the defendants’ motion for 
summary judgment and motion to dismiss, see dkt. 
#248, and they need not be repeated here. In brief 
summary, the plaintiffs brought suit alleging that 
defendant Salaam Nassar stole a rhythmic beat 
created by plaintiff Shelton Rivers, a.k.a. the “Ess 
Man.” After Rivers made the beat, the Fharmacy 
plaintiffs acquired an interest in it and secured 
copyright protection. Later on, rap artist DMX 
released a song with a strikingly similar beat 
entitled “Shot Down.” Many of the defendants were 
involved in the production of “Shot Down” and sales 
of the album on which it appeared. When the album 
went platinum, the plaintiffs sued. Their theory was 
that Nassar had access to Rivers’ equipment, and he 
simply lifted the beat when Rivers wasn’t looking. 
 
 The case involved a substantial amount of 
electronic and documentary discovery, but when the 
defendants began to test the plaintiffs’ claims 
against the evidence, things quickly unraveled. 
Whether the plaintiffs spun the case out of whole 
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cloth or simply tried to bolster weaknesses through 
chicanery remains unknown. What is certain is that 
the plaintiffs engaged in fabrication and spoliation of 
evidence, using one lie to cover up another. And it is 
clear that Counsel Gregory Reed played a key role.  
 
 The Court so found when it dismissed the 
plaintiffs’ case and entered judgment in favor of the 
defendants on March 31, 2008. The forty-eight-page 
opinion recounted in detail multiple instances of 
discovery misconduct by the plaintiffs and their 
counsel and concluded that “the conduct of the 
plaintiffs and their attorney has been so egregiously 
improper and abusive that the ultimate sanction of 
dismissal is the only appropriate response.” Op. & 
Order Granting Dens.’ Mot. For Sum. J. at 47. The 
Court found that the plaintiffs’ complaint alleged a 
claim of unlawful “sampling” of a sound recording in 
violation of 17 U.S.C. § 114(b), the plaintiffs were 
unable to produce any evidence that the protected 
work and the accused work were identical, and the 
defendants were entitled to summary judgment on 
the merits of the claim. The Court also documented 
the disturbing conduct of the plaintiffs and their 
attorneys in the manipulation and destruction of 
evidence in the case, which resulted in termination 
sanctions. 
 
 On April 14, 2008, the plaintiffs filed a motion 
for relief under Rule 60 and a motion for 
reconsideration, followed by the plaintiffs’ counsel’s 
expedited motion for relief from judgment filed on 
August 8, 2008, yet one more motion for relief from 
the March 31, 2008 order filed on August 11, 2008, 
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and a motion for recusal of the undersigned. Several 
defendants also moved for an award of attorney’s 
fees and costs. The Court addressed these post-
judgment motions on August 15, 2008, when it 
denied all of the plaintiff’s motions and referred the 
defendants’ motion for attorney’s fees to Magistrate 
Judge Donald A. Scheer for consideration. See Op. & 
Order [dkt. #271]. The Court stated: 

 
In the present case the Court has little 
trouble concluding that the plaintiffs 
and their counsel should be held 
jointly and severally liable for the 
defendants’ costs and fees. An Award 
is appropriate under both 17 U.S.C. § 
505 and 28 U.S.C. § 1927; the Court 
need not resort to its inherent 
authority…justice requires that the 
defendants be compensated for the 
distress in warding off a frivolous case. 
 
Although section 505 does not 
expressly authorize an award from an 
attorney for a party, 28 U.S.C. § 1927 
plainly does. A court may hold parties 
and their counsel jointly and severally 
liable under that statute for 
“multipl[ying] the proceedings in any 
case unreasonably and vexatiously.” 
See 28 U.S.C. § 1927; Royal Oak 
Entertainment, LLC, 486 F. Supp. 2d 
at 679. There likely is cause to hold 
attorney Gregory Reed accountable for 
at least a portion of the fees and 
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expenses, and perhaps against Mr. 
Reed’s co-counsel, Stephanie 
Hammonds, as well. Those issues will 
be referred to Magistrate Judge 
Donald A. Scheer to determine. 

 
…The court finds that the exhibits on 
which [the defendants’ demands for 
attorney’s fees] are premised do not 
furnish the level of detail that is 
required to determine the 
reasonableness of the fee request… 
These entries do not allow the Court 
to assess the amount of time spent on 
specific tasks by individual lawyers, 
and they do not furnish sufficient 
detail to permit a reasoned challenge 
by the plaintiffs or their attorneys. 
The defendants state in their brief 
that they are “willing to provide their 
billing records should the Court so 
desire, but given the conduct of 
Plaintiffs’ counsel to date, they prefer 
that such a review occur in camera by 
the Court.” …The defendants correctly 
anticipate the need for further review, 
but they have not justified the need for 
in camera production. However 
unreasonably the plaintiffs and their 
counsel have behaved, they have not 
forfeited the right to examine the 
defendants’ billing records. 
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The Court, therefore, will refer the 
defendants’ attorney’s fees motion to 
Magistrate Judge Donald A. Scheer to 
conduct a hearing in whatever manner 
he deems appropriate for the purpose 
of determining the amount of 
attorney’s fees, costs, and expenses, if 
any, that should be awarded to the 
respective defendants, and to 
determine further whether the 
plaintiffs’ attorneys ought to be 
personally accountable for any or all of 
those fees and expenses…  

 
Id. at 17-19. 
  
 The Court’s August 15, 2008 opinion caused 
yet another flurry of motions on the part of the 
plaintiffs. The plaintiffs filed eight motions for 
reconsideration or relief from the ruling (dkts. #277, 
278, 285, 290, 291, 300, 306, 312), and followed them 
with two more motions to disqualify the undersigned 
judge. The first disqualification motion was assigned 
by random draw to Judge Stephen J. Murphy of this 
Court, who denied it on November 18, 2008. Then, 
on December 4, 2008, the Court denied the rest of 
the plaintiffs’ motions for reconsideration or relief 
from judgment and the remaining motion for 
disqualification. The Court continued referral of the 
motion for attorney’s fees and costs to Judge Scheer, 
who , as noted earlier, issued his report and 
recommendation recommending award of attorney’s 
fees and costs to the defendants on November 5, 
2009. In the meantime, the court of appeals affirmed 
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the dismissal, choosing not to address the merits of 
the copyrights claim, but finding that the plaintiffs’ 
discovery abuses warranted dismissal. Fharmacy 
Records v. Nassar, Nos. 08-1607, 08-2201, 2010 WL 
2294538 (6th Cir., June 7, 2010). Addressing the 
decision to dismiss the case for discovery abuse, the 
court stated: 
  

Based on our careful review of the 
district court’s opinion and the record 
as a whole, we find that the district 
court identified and properly applied 
the correct legal standard, and made a 
reasoned conclusion upon its weighing 
of the relevant factors… We conclude 
that the district court properly 
exercised its discretion in this matter. 
 

Id. at *5. On the matter of disqualification, the court 
held, 
 

Finally, the plaintiffs’ claim that 
Judge Lawson should have recused in 
this matter is so blatantly without 
merit as to warrant no further 
discussion. 

 
Ibid. 

II. 
 
 The magistrate judge relied on this Court’s 
August 15, 2008 opinion in suggesting that “an 
award of reasonable attorney fees to the Defendants 
is plainly authorized by 17 U.S.C. § 505, and that it 
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is fully warranted by the facts and circumstances of 
record in this action.” R&R at 5. After recounting the 
lengthy history of litigation misconduct on the part 
of plaintiff’s attorney Gregory Reed, the magistrate 
judge also concluded that the case was “a perfect 
example of a circumstance warranting the 
imposition of an award of costs, expenses and 
attorney’s fees under 28 U.S.C. § 1927.” Id. at 8. 
However, Judge Scheer held that Ms. Hammonds 
did not commit similar acts of “misconduct and 
obfuscation,” was not “complicit[] in the concealment 
or alteration or any evidence in the case,” and 
therefore did not deserve to bear responsibility for 
the plaintiffs’ attorney’s fees either under the 
Copyright Act or 28 U.S.C. § 1927. Id. at 8-9. 
 
 In applying the lodestar method for 
calculating the attorney’s fees, Judge Scheer was 
satisfied that the 2,257.96 hours of legal work spent 
collectively by the five law firms representing 
various defendants was reasonable, with some listed 
exceptions, given that the case contained forty-three 
substantive motions (thirty-one of which were filed 
by the plaintiffs, with none of them post-trial), 319 
docket entries, lasted thirty-three months, and 
considering that the defendants prevailed on all of 
the twelve motions that they filed. The magistrate 
judge then found that, based on the 2003 State Bar 
of Michigan report “Economics of Law Practice” and 
the 2007 study conducted by the American 
Intellectual Property Law Association, “a reasonable 
hourly rate for services rendered in this intellectual 
property case would be $330.00 for partner level 
practitioners, $250.00 for senior associate level 
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attorneys, . . . $150.00 for junior associates (less than 
five years experience),” and $100.00 for non-attorney 
search assistants. R&R at 18. 
 
 The Magistrate Judge then adjusted various 
defendants’ requests for attorney’s fees accordingly. 
With respect to defendants The Island Def Jam 
Music Group, a division of UMG Recordings, Inc., 
Universal Music Publishing, Inc., Universal Music 
and Video Distribution Corp., and Curtis Jackson 
(collectively referred to as “Universal Defendants”), 
Judge Scheer applied the rated discussed above to 
the hours expended by various attorneys from the 
Dickinson Wright law firm (who represented the 
Universal Defendants). The Universal Defendants 
state that the following attorneys from the firm 
worked on the matter, along with six non-lawyer 
assistants: 
   
  Daniel D. Quick, partner  
 251.3 hours 
  Michael Socha, senior associate 
 571 hours 
  Kari Low, junior associate  
 66.5 hours 
  Patrick Green, junior associate 
 48.5 hours 
  
 By using the rates listed above, Judge Scheer 
arrived at the result of $229,578 (instead of $233,188 
requested by the Universal Defendants). 
 
 With respect to defendant EMI April Music, 
Inc., represented by the Butzel Long law firm, Judge 
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Scheer was satisfied generally with the number of 
hours billed, but he suggested reducing the hours by 
6.7 hours that the two firm attorneys (Michael 
Huget and John Blattner) billed for performing work 
on appellate issues. Judge Scheer believed that 
compensation for this work should be addressed at 
the conclusion of appellate proceedings. Using the 
partner rate for Mr. Huget and Ms. Swedlow 
(Swedlow became a partner in January 2008; before 
that she was a senior associate), a senior-associate 
rate for attorneys Carol Romej and Christopher 
Taylor, and  junior-associate rate for attorneys 
Zachary Moen and John Blattner, Judge Scheer 
calculated the total of $225,720 for the EMI April 
Music, Inc.’s attorney’s.  
 
 Next, the magistrate judge addressed the 
request for attorney’s fees by counsel for defendants 
Justin Combs Publishing (JCP). JCP was initially 
represented by John William Martin, Jr. of Plunkett 
Cooney, P.C., who expended 195.8 hours at the rate 
of $325 per hour. Plunkett Cooney was JCP’s counsel 
of record from August 4, 2005 through August 9, 
2007. Although Plunkett Cooney submitted itemized 
billing for 195.8 hours of time expended by Martin, 
1.6 hours of time expended by Martin’s associate 
Jennifer Damico, and an additional one hour 
expended by non-attorney Kelly Klimmek, totaling 
some $64,099, Martin’s supplemental declaration 
requests only $35,000, $1,545.67 of which represents 
billed expenses. The magistrate judge concluded that 
Martin’s request was “fully justified by the work 
performed,” even opining that the “work performed 
[by Martin] exceeds that value,” id. at 21-22 & n.7, 
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and awarded $33,454.33 against the plaintiffs and 
attorney Reed, to be recovered jointly and severally. 
 
 However, Judge Scheer denied the attorney’s 
fees requested by Johnathan D. Davis and his 
associate Thomas M. McCaffrey, who claim to have 
been the “primary contact with . . . [JSP] and served 
as the conduit between the counsel of record for JCP. 
. . .” Id. at 22. Judge Scheer was troubled by the fact 
that Johnathan D. Davis, P.C. was never an attorney 
of record. Instead, on August 9, 2007, John W. 
Martin, Jr. withdrew and Butzel Long took over 
JCP’s representation. Further, JCP and EMI filed a 
stipulation for the substitution of attorneys, which 
declared that they had “mutually decided to proceed 
with one attorney [Butzel Long] to represent both 
parties’ interests.” See dkt. #207. As outlined earlier, 
the magistrate judge recommended that Butzel Long 
be fully reimbursed for its representation of both 
EMI April Music and JCP. Because Judge Scheer 
was not persuaded that Davis’s services as an 
intermediary between JSP and its counsel were 
necessary, he recommended disallowing an award of 
attorney’s fees in his favor. In denying the fees, the 
magistrate judge also relied on unsatisfactory billing 
descriptions and the fact that significant portions of 
the attorney time billed by the Davis firm relate 
directly to efforts on Mr. Martin’s part to secure 
payment of his billings and to Mr. Davis’s efforts in 
securing the substitution of Butzel Long as counsel 
for JSP. 
 
 Judge Scheer next discussed the request for 
attorney’s fees from attorneys for Salaam Nassar 
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and Soo Soo’s Sweet Swisher Music, Leslie C. 
Schefman and his summer law clerk. Judge Scheer 
found that Mr. Schefman’s own billing consisting of 
128.8 hours billed at the hourly rate of $225 for a 
total of $28,980 is reasonable, but he rejected billing 
submitted by Mr. Shefman’s law clerk. Judge Scheer 
suggested that the law clerk’s billing was deficient in 
that (a_ it did not explain the nature of tasks 
performed; (b) it switched from the hour-and 
minutes billing format (as in “55:45”) to the decimal 
system format (as in “1.7 hours”); and (c) the 
supplemental declaration altogether failed to 
describe the qualifications of the clerk. 
 
 Judge Scheer then proceeded to deny expert 
witness expenses for Ives R. Potrafka and Anthony 
Ricigliano, who were retained by EMI and the 
Universal Defendants in the course of litigation. 
Services of Portrafka, who examined a zip disc 
obtained from the plaintiffs’ counsel and performed 
the analysis of the Fharmacy computer, cost the two 
defendants $18,142.57; Ricigliano, who is a 
musicologist who compared the accused composition 
“Shot Down” with the plaintiffs’ work “ESS Beats,” 
cost the defendants $10,325. Although the 
magistrate judge denied the award of these fees 
against the plaintiffs under 17 U.S.C § 505, siding 
with the majority of circuits that hold that the 
Copyright Act limits recovery to only taxable costs 
listed in 28 U.S.C. §§  1821, 1920, he recommended 
that the defendants recover these costs from 
attorney Reed himself as a sanction under 28 U.S.C. 
§ 1927. Judge Scheer concluded that these reports 
were necessary for the defendants to ward off the 
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“highly questionable evidence proffered by attorney 
Reed in support of his clients’ copyright claims.” 
R&R at 28.  
 The magistrate judge denied the request for 
recovery of computer billing costs, which is the single 
largest category of expenses sought by the 
defendants apart from the expert witness costs. 
Judge viewed these expenses as part of the 
attorney’s fees and concluded that the defendants 
are not entitled to recover these expenses in addition 
to the attorney’s fees. Not was the magistrate judge 
sympathetic to the defendants’ request for recovery 
of such expenses as copying, filing fees, telephone 
and facsimile charges, delivery expenses and service 
supplied. Judge Scheer concluded that, to the extent 
these fees are not recoverable under 28 U.S.C. § 
1920 (which must be pursued under E.D. Mich. LR 
54.1 and the Bills of Costs Handbook adopted by the 
Court), these expenses are subsumed within the 
overhead component of each particular attorney’s 
hourly billing rate and are not recoverable. Judge 
Scheer directed the defendants to move for recovery 
of their court costs under Fed. R. Civ. P. 54(d) and 
the Local Rules within 28 days after the entry of 
judgment and recommended that each moving 
defendant “recover such costs as may be taxed by the 
clerk in accordance with that procedure.” R&R at 31. 
 
 Finally, the magistrate judge addressed and 
rejected some of the arguments made by the 
plaintiffs against the award of attorney’s fees and 
costs. Judge Scheer rejected the plaintiff’s 
accusations that the defendants’ joint supplemental 
memorandum is untimely or deficient because it is 
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not supported by an affidavit from each attorney 
who participated in the defense. The magistrate 
judge also rejected the plaintiff’s argument that EMI 
April Music, Inc. is not entitled to an attorney’s fee 
award because their own counsel’s misconduct 
vexatiously multiplied the proceedings. The 
magistrate judge viewed this argument foreclosed by 
this Court’s consideration of the parties’ respective 
motions for sanctions. Nor did the magistrate judge 
credit the plaintiffs’ assertion that the amount of the 
plaintiffs’ attorney’s fees is excessive. In rejecting 
this assertion, Judge Scheer found it significant that 
just twenty-two months into this litigation, Mr. 
Reed’s own fees exceeded $160,000. 
 
 In total, Judge Scheer recommended an award 
of $546,199.89 in attorney’s fees and costs, allocated 
as follows:  
 
DEFENDANTS RECOMMENDED 

RECOVERY 
Universal Defendants 
(The Island Def Jam 
Music Group, a division 
of UMG Recording, Inc., 
Universal Music 
Publishing, Inc., 
Universal Music and 
Video Distribution 
Corp., and Curtis 
Jackson) 
(represented by 
Dickinson Wright) 

$229,578.00 in attorney’s 
fees against the plaintiff 
and Gregory J. Reed, 
jointly and severally 
$14,233.78 in expert 
witness expenses against 
Gregory J Reed personally 

EMI April Music, Inc. $225,720.00 in attorney’s 
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(represented by Butzel 
Long) 

fees against the plaintiffs 
and Gregory J. Reed, 
jointly and severally 
$14,233.78 in expert 
witness expenses against 
Gregory J. Reed 
personally 

Janice Combs 
Publishing d/b/a Justin 
Combs Publishing (JSP) 
(represented by 
Plunkett Cooney, P.C. 
and then by Butzel 
Long; Johnathan D. 
Davis, P.C. does not 
recover anything) 

$33,454.33 in attorney’s 
fees against the plaintiffs 
and Gregory J. Reed, 
jointly and severally 

Salaam Nassar and Soo 
Soo’s Sweet Swisher 
Music 
(represented by Leslie c. 
Schefman) 

$28,980.00 in attorney’s 
fees against the plaintiffs 
and Gregory J. Reed, 
jointly and severally 

All defendants Costs as may be taxed by 
the clerk in accordance 
with Fed. R. Civ. P. 
54(d)(1) and E.D. Mich. 
LR 54.1 against the 
plaintiffs and Gregory J. 
Reed, jointly and severally 

 
III.  

 
 The plaintiffs filed several objections to the 
report. Curiously, none of the parties, including the 
plaintiffs, challenged the magistrate judge’s 
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calculation of the reasonable hours or his 
determination that the suggested hourly rates were 
reasonable. Instead, the plaintiffs’ objections focus 
on procedural issues and other matters already 
decided by this Court and affirmed on appeal. 
 
 Objections to a report and recommendation 
dealing with the post-judgment motion for attorney’s 
fees and costs are reviewed de novo. “A judge of the 
court shall make a de novo determination of those 
portions of the report or specified proposed findings 
or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in 
whole or in part, the findings or recommendations 
made by the magistrate judge.” 28 U.S.C. § 636(b)(1). 
The parties’ failure to file objections to the report 
and recommendation waives any further right to 
appeal. Smith v. Detroit Fed’n of Teachers Local 231, 
829 F.2d 1370, 1373 (6th Cir. 1987). Likewise, the 
failure to object to the magistrate judge’s report 
releases the Court from its duty to independently 
review the motion. Thomas v. Arn, 474 U.S. 140, 149 
(1985). 
 
 The Sixth Circuit has stated that “[o]verly 
general objections do not satisfy the objection 
requirement.” Spencer v. Bouchard, 449 F.3d 721, 
725 (6th Cir. 2006). “The objections must be clear 
enough to enable the district court to discern those 
issues that are dispositive and contentious.” Miller v. 
Currie, 50 F.3d 373, 380 (6th Cir. 1995). 
“’[O]bjections disput[ing] the correctness of the 
magistrate’s recommendation but fail[ing] to specify 
the findings . . . believed [to be] in error’ are too 
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general.” Spencer, 449 F.3d at 725 (quoting Miller, 
50 F.3d at 380). “[T]he failure to file specific 
objections to a magistrate’s report constitutes a 
waiver of those objections.” Cowherd v. Million, 380 
F.3d 909, 912 (6th Cir. 2004). 
 
 The plaintiffs’ first objection challenges the 
authority of the magistrate judge to take the referral 
from this Court and issue his report and 
recommendation. The plaintiffs maintain that the 
post-judgment referral of the motion for attorney’s 
fees and costs to the magistrate judge exceeded the 
jurisdictional scope of 28 U.S.C. § 636(b)(1)(A). They 
cite Massey v. City of Ferndale, 7 F.3d 506 (6th Cir. 
1993), and Bennett v. General Caster Service of N 
Gordon Co., 976 F.2d 995 (6th Cir. 1992), for that 
proposition and reason that since the May 31, 2008 
order granting summary judgment closed the case, 
the Court could not refer a post-judgment matter to 
a magistrate judge.  
 
 Under 28 U.S.C. §636(b)(1)(A), a district judge 
“may designate a magistrate judge to hear and 
determine any pretrial matter pending before the 
court,” with the exception of certain dispositive 
matters, such as summary judgment motions and 
motions for injunctions. Although the magistrate 
judge does not have the authority to determine 
dispositive motions, he still may conduct hearings on 
these motions and submit to the district court 
“proposed findings of fact and recommendations for . 
. . disposition” pursuant to 28 U.S.C § 636(b)(1)(B) 
(“[A] judge may also designate a magistrate judge to 
conduct hearings, including evidentiary hearings, 
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and to submit to a judge of the court proposed 
findings of fact and recommendations for the 
disposition, by a judge of the court, of any motion 
excepted in subparagraph (A), of applications for 
post trial relief made by individuals convicted of 
criminal offenses ad of prisoner petitions challenging 
conditions of confinement.”) In addition, a 
“magistrate may be assigned such additional duties 
as are not inconsistent with the Constitution and 
law of the United States.” 28 U.S.C. § 636(b)(3). 
 
 When a magistrate judge makes a 
recommendation, to be distinguished from a 
“determination,” the parties are given an 
opportunity to file objections. See 28 U.S.C. § 636(b) 
(“Within fourteen days after being served with a 
copy, any party may serve and file written objections 
to such proposed findings and recommendations as 
provided by rules of court.”)’ Fed. R. Civ. P. 72(b). If 
objections are filed, the district judge makes “a de 
novo determination of those portions of the report or 
specified proposed findings or recommendations to 
which objection is made.” 28 U.S.C. §636(b) 
(emphasis added). If a magistrate judge makes a 
“determination” of a matter, the district judge’s 
review of it is circumscribed by the “clear error” 
standard. 28 U.S.C. §636(b)(1)(A); Fed. R. Civ. P. 
72(a). 
 
 In Massey v. City of Ferndale, 7 F.3d 506, 509 
(6th Cir. 1993), the case upon which the plaintiffs 
rely, the district judge referred a post-judgment 
motion for sanctions under Federal Rule of Civil 
Procedure 11 to a magistrate judge for “hearing ad 
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determination,” and then proceeded to review the 
ensuing order under the clear error standard. The 
court of appeals held only that the district court 
should have reviewed the magistrate judge’s findings 
de novo. The court did not hold that the referral was 
not authorized under the statute. Indeed, the Sixth 
Circuit has recognized that subsection 636(b)(3) 
authorizes referral to a magistrate judge or various 
post-judgment matter that “reasonably should bear 
some relation to the specified duties” in the statute, 
such as the determination of damages. Callier v. 
Gray, 167 F.3d 977, 983 (6th Cir. 1999) (quoting 
Gomez v. United States, 490 U.S. 858, 863-65 
(1989)). The Massey court acknowledged as much 
with respect to post-judgment attorney’s fee motions:  
 
 [W]e have maintained that resolution of such 
motions is “dispositive of a claim.” Fed. R. Civ. P. 
72(b); see Bennett, 976 F.2d at 998 (“Nothing 
remained by to execute the judgment; therefore, [the 
magistrate judge’s] purported order was dispositive 
of the Rule 11 matter and, consequently, dispositive 
of a ‘claim’ of a party. Because this was a dispositive 
matter, under Fed. R. Civ P. 72(b), the magistrate 
judge should have issued a report and 
recommendation for de novo review by the district 
court.”) (footnotes omitted); see also Insurance Co. of 
N. Am. v. Bath, 968 F.2d 20 (10th Cir. 1992). 
Consequently, we hold that the magistrate judge in 
the instant case did not have the authority to rule 
upon post-dismissal motions for sanctions, fees and 
costs as requested by the district court. See 
Weatherby v. Secretary of HHS, 654 F. Supp. 96, 97 
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(E.D. Mich. 1987).  Massey, 7 F.3d at 510 (emphasis 
added). 
 
 More recently, the court of appeals has 
clarified that “[a] Magistrate Judge is not permitted 
to determine costs or fees, but may make a report 
and recommendation to the district court on such 
issues.” McCombs v. Meijer, Inc., 395 F3d 346, 360 
(6th Cir. 2005) (citing Massey, 7 F.3d at 510-11). 
“After being presented with the Magistrate Judge’s 
report and recommendation, the district court must 
then conduct a de novo review of the findings and 
issue an order as it sees fit.” Ibid. 
 
 In this case, the Court referred the matter to 
Magistrate Judge Scheer to conduct appropriate 
hearings and issue a report and recommendation. 
The plaintiffs availed themselves of the opportunity 
to file objections, and the matter is now under de 
novo review “of those portions of the report or 
specified proposed findings or recommendations to 
which objection is made.” 28 U.S.C. § 636(b)(1). The 
procedure utilized by the Court is authorized under 
28 U.S.C. § 636(b)(3). See Callier, 167 F.3d at 983. 
The plaintiffs’ first objection, therefore, has no merit. 
 
 Many of the plaintiffs’ other objections 
address matters that have been presented previously 
to the Court in the several post-judgment motions 
that plaintiffs have filed, and these matters all have 
been decided adversely to the plaintiffs. For instance 
the plaintiffs once against accuse the defendants of 
perpetrating fraud and argue that, as a result, the 
defendants are not entitled to attorney’s fees. They 
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base their accusations on a confirmation they 
received from the Copyright Office on November 12, 
2009 that the plaintiffs had the CD of ESS Beats on 
file with the Copyright Office, which the defendants 
had secured on December 7, 2005. The plaintiffs take 
issue with the magistrate judge’s conclusion that the 
plaintiffs’ case was frivolous. They raise the issue of 
witness shopping concerning attorney Daniel Quick’s 
decision to change the expert witness from Dr. 
Ferrara to Dr. Ricigliano. And they deny any 
wrongdoing on their part. In the first set of 
supplemental objections, the plaintiffs renew the 
argument that the report of Ives Potrafka was 
unsigned and otherwise fails the Daubert standards 
and suggest that it was the defendants’ attorneys 
who drafted the report. The second sets of 
supplemental objections are merely a re-hash of 
many of these same matters.  
 
 The Court need not address specifically any of 
these items, as they all have been considered and 
decided against the plaintiffs in the context of other 
motions in the case. The confirmation that the 
plaintiffs received from the Copyright Office 
(verifying that the defendants were provided a copy 
of the CD on file with the Copyright Office) does not 
provide new evidence for the Court to consider. The 
main point of contention was not that the defendants 
could not access the item on file with the Copyright 
Office; rather, it related to the authenticity of the 
electronic files that appear on the original CD sent to 
the Copyright Office – that is, the original CD that 
the defendants never received. As to the expert 
witness issue, the defendants explained previously 
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that the substitution of Lawrence Ferrara for Mr. 
Ricigliano as an expert witness because necessary 
after the defendants learned during the deposition of 
R.J. Rice that Mr. Rice’s counsel had initially 
contacted Dr. Ferrara about the song at issue. These 
objections are overruled. 
 
 Next, the plaintiffs argue that Magistrate 
Judge Scheer was mistaken when he stated that the 
defendants had to respond to nine post-judgment 
motions filed by the plaintiffs. In fact, contend the 
plaintiffs, the defendants did not respond to any of 
these post-judgment motions. According to the 
plaintiffs, the magistrate judge also acted improperly 
when he overlooked the defendants’ violations of 
Rule 54 (which required submission of the cost 
application within 28 days from the date of the 
judgment) and allowed expenses for expert witnesses 
in the absence of formal invoices. The plaintiffs also 
complain that in 2005, the defendants violated the 
Court’s order directing them to obtain new counsel 
within sixty days, which in turn resulted in 
extension of proceedings by 145 days. The record 
does not substantiate the plaintiffs’ arguments. The 
defendants responded to most of the post-judgment 
motions. The attorney’s fee motion was filed in 
accordance with Rule 54, after which it was 
adjudicated by the Court, which in turn resulted in 
the referral to the magistrate judge. The objection 
concerning substitution of an attorney has no 
bearing on the magistrate judge’s recommendation. 
 
 The plaintiffs next challenge the report and 
recommendation based on the fact that not all 
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attorneys involved in representation of the 
defendants submitted personal affidavits, as 
required by Fed. R. Civ. P. 54(d) and Local Rule 
54.1.2. However, the record contains verification of 
the hours expended by the various law firms and 
declarations are filed by lead counsel. Local Rule 
54.1.2 required only an “affidavit of counsel,” – most 
frequently, a supervising attorney – which was 
provided in this case. See also FTSS Korea v. First 
Technology Safety Sys., Inc., 254 F.R.D. 78, 81 (E.D. 
Mich. 2008) (awarding attorney’s fees on the basis of 
counsel’s billing statement, notwithstanding the 
absence of any affidavits). 
 
 The plaintiffs next object to the portion of the 
magistrate judge’s report that direct the defendants 
to submit a bill of costs in accordance with the Bill of 
Costs Handbook. According to the plaintiffs, the 
defendants’ requests for costs is untimely (under 
Local Rule 54.1, such request must be brought 
within 28 days from the date of the judgment) and 
should not be authorized now. The plaintiffs also 
maintain that pursuant to the handbook, expert fees 
are not recoverable in the absence of trial; transcript 
costs are not recoverable unless ordered by the 
Court; and costs of copying and distributing CDs are 
not recoverable. A related objection is that the 
defendants filed their joint supplemental 
memorandum late – five months after the April 14, 
2008 deadline. The bill of costs issue can be decided 
by the Clerk if the defendants ever submit such a 
filing. The matter presently is not before the Court. 
The alleged tardiness of the defendants’ 
supplemental submission is a procedural matter that 
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should have been addressed to the magistrate judge. 
IT has no bearing on the recommendation presently 
before the Court for review. 
 The plaintiffs object to an award of attorney’s 
fees to Michael Socha and Bea Swedlow who 
allegedly questioned the plaintiffs’ witness Rofael 
Jackson without the plaintiffs’ counsel’s permission. 
The Court finds no support for this claim in the 
record and overrules this objection. 
 
 Next the plaintiffs attack sufficiency of the 
defendants’ billing statements on the ground that 
the defendants failed to produce engagement letters, 
copies of joint defense agreements, and necessary 
documentation regarding costs. The plaintiffs also 
charge that the defendants engaged in 
clock/excessive/double billing, included superfluous 
charges, and redacted certain entries so the 
plaintiffs and the Court cannot assess their 
reasonableness. The Court agree with the magistrate 
judge that the information presented by the 
defendants is adequate and sufficiently verified to 
ascertain the reasonable time spent in the defense of 
the plaintiffs’ claims under the lodestar method. 
That objection is overruled. 
 

IV. 
 

 The Court concludes that the magistrate judge 
properly determined the issues and his findings are 
amply supported by the record. The plaintiffs’ 
objections lack merit and are overruled. The 
magistrate judge properly suggested the appropriate 
amounts of reasonable costs and expenses that the 
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respective defendants should recover from the 
plaintiffs and their attorney, Gregory J. Reed, jointly 
and several, and against Mr. Reed separately, under 
the Copyright Act and 28 U.S.C. § 1927, and the 
Court adopts those recommendations as its own 
finding, in the absence of valid objections thereto by 
the plaintiffs. The magistrate judge recommended 
that o fees or expenses be awarded against attorney 
Stephanie Hammonds, and in the absence of 
objections from the defendants, the Court adopts 
that conclusion as its own as well. 
 
 Accordingly, the defendants’ motion for 
attorney’s fees and costs [dkt #252] is GRANTED 
IN PART. 
 
 It is further ORDERED that the plaintiff’s 
objections to the report and recommendation [dkt #s 
321, 323, 326] are OVERRULED. 
 
 It is further ORDERED that the report and 
recommendation [dkt #320] is ADOPTED. 
 
 It is further ORDERED that the defendants 
shall have judgment against the plaintiffs and their 
counsel in the amount recommended by the 
magistrate judge. 
 

s/David M. Lawson   
              
DAVID M. LAWSON    
United States District Judge 
 
Dated:    July 23, 2010 


